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89 (Filed December 17, 1956) 
Complaint—Injunction. 
Plaintiff, D. C. Transrr System, Inc., complaining of de- 
fendants, by its attorney, Harvey M. Spear, does hereby 
allege and show unto this Court: 


1. Plaintiff is a corporation organized under the laws of 
the District of Columbia on July 9, 1956, and has its prin- 
cipal address at 36th and M Streets, N. W., Washington, 
D. C. 


2. Upon information and belief, defendant Guy W. Pear- 
son is the Collector of Taxes for the District of Columbia, 
maintaining his office within the District of Columbia, and 
defendant James L. Martin is the Assessor of Taxes for 
the District of Columbia, maintaining his office within the 
District of Columbia. 
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3. On August 15, 1956, plaintiff acquired all of the assets 
and assumed all of the liabilities (with certain minor ex- 
ceptions) of Capital Transit Company. 


4, Pursuant to Public Law No. 757, 84th Congress, Sec- 
ond Session, 70 Stat. 598 (hereinafter referred to as the 
‘‘franchise’’), plaintiff was granted a franchise, effective 
August 15, 1956, to operate a mass transportation system 
of passengers for hire within the District of Columbia and 

certain other adjacent areas. 
90 5. On August 15, 1956, the plaintiff commenced 
the operation of the transit system in fulfillment of 
its franchise. 


6(a) On or about September 4, 1956, there was received 
at the offices of the plaintiff a document entitled ‘‘Bill,”’ 
which, upon information and belief, was issued and caused 
to be served by defendant James L. Martin, Assessor of 
Taxes, District of Columbia, and which was headed ‘‘Dis- 
trict of Columbia—Office of the Assessor,’’ addressed to 
‘‘Capital Transit Company’’ in two parts: 


(i) The first part was entitled ‘‘First Half’? and indi- 
cated that it was ‘‘Due in September 1956.’’ It was in the 
amount of $211,281.08 purporting to represent the first half 
of the total tax of $422,562.16 due for fiscal year 1957 of 
the District of Columbia based upon the gross receipts of 
Capital Transit Company for the year ended June 30, 1956; 


(ii) The second part was entitled ‘‘Second Half’? and 
indicated that it was ‘‘Due in March 1957’’ also in the 
amount of $211,281.08. 

Photostats of said Bills are attached hereto as Exhibits 
‘¢A-1”? and ‘‘A-2’? respectively. 


(b) Upon information and belief, as will appear herein- 
after, no notice or copy of said Bills or alleged liability has 
ever been delivered to or served upon Capital Transit 
Company. 
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7(a) Upon information and belief, the statutory pro- 
visions which purportedly give rise to the tax liability 
asserted in said Bills (Exhibits ‘‘A’’) against Capital 
Transit Company are contained in the third and fourth 
sentences of Title 47, Section 1701, District of Columbia 
Code, as amended. 


(b): Said third and fourth sentences of said section of 
the D. C. Code were, as of August 15, 1956, specifically re- 
pealed and stricken from said section by Section 8(a) of 
the franchise of plaintiff. 


8(a) On or about December 6, 1956, there was received 
at the offices of the plaintiff a letter, dated December 6, 
1956 signed by defendant, Guy W. Pearson, Collector of 
Taxes, D. C., addressed to ‘‘D. C. Transit System, Inc.,’’ 
which letter was accompanied by a document entitled ‘‘De- 

linquent Notice’? and headed ‘‘District of Columbia 
91 —Office of the Assessor,’’ and which notice pur- 

ported to assert a tax in the amount of $211,281.08 
as the tax due for the first half of fiscal year 1957 of the 
District of Columbia, plus a penalty thereon in the amount 
of $6,338.43, making a total noted thereon of $217,619.51. 
Photostats of said letter of December 6, 1956, and said 
Delinquent Notice are attached hereto as Exhibits ‘‘B”’ 
and ‘‘C’’, respectively. 


(b). Upon information and belief, no assessment of said 
tax has ever been made upon plaintiff. 


(c) In said letter of December 6, 1956, defendant Guy 
W. Pearson stated that, if said tax was not paid within 
ten days after the date of said letter, he was entitled to 
serve ‘a levy for distraint and to seize and sell properties 
of plaintiff for the payment of said tax. 


9. If said tax is not in fact paid by plaintiff as demanded 
within said ten-day period, upon information and belief, 
defendant Guy W. Pearson will serve levy for distraint 


- 


9] 


upon and will seize and sell the properties of plaintiff for 
the non-payment of said tax. 


10. The actions threatened by defendants are unconsti- 
tutional, illegal, erroneous, discriminatory, arbitrary and 
void in that: 


(a) Upon information and belief, no notice or copy of 
the bill or alleged liability for the tax purportedly assessed 
against Capital Transit Company, has, as required by law, 
ever been delivered to or served upon Capital Transit Com- 
pany, the taxpayer purportedly so assessed by defendant 
James L. Martin, Tax Assessor, District of Columbia; 


(b) Notwithstanding defendants’ threat to distrain 
against, seize and sell the property of plaintiff, upon in- 
formation and belief, no assessment of said tax has, as 

required by law, ever been made upon plaintiff by 
92 defendant James L. Martin, Tax Assessor, District 
of Columbia; and 


(c) Under its franchise and by law, plaintiff is not liable 
for the payment of any part of the tax involved herein. 


11. The actions threatened by defendants are illegal, 
erroneous, discriminatory, arbitrary and void in that they 
deprive plaintiff of the rights given by the District of 
Columbia Code to all taxpayers in the District of Columbia 
to appeal the erroneous or illegal assessment and collection 
of a tax to the Tax Court of the District of Columbia. 


12. The actions threatened by the defendants are un- 
constitutional, illegal, erroneous, discriminatory, arbitrary 
and void in that defendants threaten to distrain against, 
seize and sell the property of plaintiff without assurance of 
opportunity for judicial review, without due process of 
law, and in such manner as to render immediate and 
irreparable injury, loss and damage to the plaintiff. 


13. The actions threatened by defendant, if not enjoined 
by this Court, will cause immediate and irreparable injury, 
loss and damage to the plaintiff in that: 
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(a) Defendants’ threatened actions may well deprive 
plaintiff of its right to judicial review of the legality and 
validity of the collection of said tax in a court of com- 
petent jurisdiction, because: 


(i) no notice of the aforesaid purported assessment 
was given to or served upon Capital Transit Com- 


pany ; 


(ii) the tax for which defendants threaten to dis- 
train against, seize and sell plaintiff’s property has 
never been assessed against plaintiff; and 


93 (iii) such omissions by defendants may well 

prevent plaintiff from complying with the statu- 

tory requirements of the District of Columbia Code 

for appeal to the Tax Court of the District of Colum- 

bia, and may thereby deprive plaintiff of securing any 

judicial review of the legality and validity of the col- 
lection of said tax from plaintiff; 


(b) Defendants, by distraint against, seizure and sale of, 
the street cars, buses and other property of the plaintiff, 
will seriously and irreparably disrupt the operation of the 
integrated transit system of plaintiff in the District of 
Columbia and adjoining areas; 


(c) Such actions threatened by defendants and such dis- 
ruption of operations will seriously and irreparably injure 
and damage the good-will and reputation of the plaintiff 
and will deprive plaintiff permanently of an indeterminate 
number of passengers, presently and in the future. 


(i) The damage which will be caused by said dis- 
ruption will be particularly unique and irreparable in 
the instant case because of the unique position and 
relationship which plaintiff occupies to the public of 
the District of Columbia and adjacent areas and to its 
potential transit passengers. 
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(ii) Plaintiff has been expending great effort and 
spending substantial sums of money to overcome the 
‘bad will and bad public relations which its predecessor, 
Capital Transit Company, had with the public and 
with its potential passengers. 


(iii) Accordingly, a disruption of the transit sys- 

tem operations by defendants to collect a tax which 

plaintiff has offered to pay, provided judicial 

94 review can be assured, would be uniquely and 
irreparably damaging to plaintiff. 


(d) Such actions threatened by defendants will prevent 
plaintiff from fulfilling its obligations and responsibilities 
to transit passengers; and 


(e) Such actions threatened by defendants will prevent 
plaintiff from fulfilling its statutory obligations under its 
franchise. 


14. It is in the public interest for this Court to grant 
the preliminary injunction requested herein. 


15. No injury, loss or damage will be sustained by de- 
fendants or by the public through the issuance of the pre- 
liminary injunction requested herein. 


16. Plaintiff is informed and believes that there is no 
adequate remedy at law for the protection of its lawful 
rights as herein set forth and for the prevention of ir- 
reparable injury which it will suffer unless the threatened 
actions of the defendants are enjoined by this Court. 


Wuererore, plaintiff respectfully prays this Court: 


A. That defendants Guy W. Pearson and James L. Mar- 
tin, their respective successors in office, their agents, serv- 
ants, employees and attorneys be enjoined from issuing or 
serving a levy for distraint upon or from seizing, selling 
or interfering with any of the property of the plaintiff; 
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B. That in the event that defendants Guy W. Pearson 
and James L. Martin, their respective successors in office, 
their agents, servants, employees or attorneys wish to 
assert against or collect the tax and penalty involved here- 
in from plaintiff, said tax and penalty shall first be as- 
sessed against plaintiff and notice of such assessment given 

to plaintiff, and plaintiff thereafter shall have the 
95 right to judicial review of the legality and validity 

of said assessment and of the imposition and collec- 
tion of such tax and penalty, either by appeal to the Tax 
Court of the District of Columbia or by a so-called common 
law action for refund against the Collector of Taxes in the 
appropriate Court of the District of Columbia; and 

C. That this Court grant snch further relief as this Court 
shall deem appropriate. 

Dated: Washington, D. C., December 17, 1956. 


Exhibit A-1 in Support of Complaint 


DISTRICT OF COLUMBIA—OFFICE OF THE ee 
FOR FISCAL YEAR__1957 iL 7 E 


Bill for First Holf—Dve in SEPTEMBER. 1956 __ 
Penalty, - 1% each succeeding month, i 
First Half First Half 


S receipts tor year ending First Hace | TAX For =r 
NL COLLARS | CTS.| OOLLARS | CTS. 
ay —— 7 


—Jdune—3o, 
$21, 128,108.13 4s 2B nie See 
Gx1l=56 


we 


! att hed | 2562 16 ! 
ER i Pat } Heme | 
Capital Transit Coacpsny - % PENALTY 
36th & K Streets, WN. We Soa, 

Washington 7, b. C. 


NOTICE-—f tax for year is t one time, present all coupons. only 
one-holf is paid, present the pr half together with the Collector's pon. 
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98 Exhibit A-2 in Support of Complaint 


DISTRICT OF COLUMBIA—OFFICE OF THE ASSESSOR Se 
FOR FISCAL YEAR__1957_ CN | $.L “6 AS Len 


Bill for Second Half—Due in MARCH___+797 __ 
Penalty, - 1% each succeeding month. 


Second Half 25 = aN st Second Half 
Grogs “receipts tor year anaing .| | SECOND HALF i TAX FOR YEAR 
—gune— tes 25 ceoneamererenreeaeetare 


“DOLLARS [CTS.; DOLLARS [cTs. 


~ - tre ! 








4125.51 | vb} bas | 
ae pil i 
: . *. a . ' | 
Capitel Transit Conpeny aioe | me octets 
86th &.3 vtreels, ive We : 
Washington 7, ve C. ead goed 
Credit: 8 


‘NOTICE——If tox for year is paid at one time, present all coupons. If Son Enclose 
ione-helf is paid, present the proper half together with the Collector's Coupon. envelope H receipt ie decired. 





99 Exhibit “B” in Support of Complaint 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF GENERAL ADMINISTRATION 


Finance Office: Reply to: 
Accounting Office Office of the Collector of Taxes 
Disbursing Office Room 1132, Municipal Center 
Office of the Assessor Washington 1, D. C. 
Office of the Collector | 
of Taxes | 


December 6, 1956 
D. OC. Transit System, Inc., 
36th and M Streets, N. W., 
Washington, D. C. 


Gentlemen: : 

There is on file in this office a delinquent and unpaid tax : 
item, referred to the Collector of Taxes by the Assessor 
of the District of Columbia; identified as one-half (14) of 
the Gross Receipts Tax assessed against The Capital Tran- 
sit Company for the period July 1, 1955, to June 30, 1956. 
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Pursuant to the Act of July 24, 1956, Public Law 757, 84th 
Congress, Chapter 669, the D. C. Transit System, Inc., is 
liable for the payment of this tax, together with the statu- 
tory penalty for late payment thereof. 

Payment of this tax must be made within ten days after 
date of this notice, otherwise the law states that I may serve 
a Levy for distraint and enforce collection by-seizure and 
sale of goods, chattels or effects, including stocks, securi- 
ties, bank accounts, evidences of debt and eredits of the 
person(s), or firm, so delinquent. 

On receipt of this letter, or after service of the Levy, 
payment must be made of the present amount of taxes due 
together with accrued penalty. 

The total amount of taxes, and penalty thereon, computed 
for payment on or before December 17, 1956, is $217,619.51, 
which represents one-half (1/,) of the Gross Receipts Tax 
assessed against The Capital Transit Company for the 
period July 1, 1955, to June 30, 1956, together with statu- 
tory penalty for failure to pay said tax when due in the 
amount of $6,338.43. This penalty is at the rate of 1 per 
cent per month on the portion of tax payable in Septem- 
ber, 1956. 

Very truly yours, 


Guy W. Pearson, 
Collector of Taxes, D. C. 
Noticessernvedaby SO fice 
of the Collector of Taxes, D. C., on... uate: 
|» ee Rs nln A.M. P.M., and received by -.......__ 


ee | 
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100 Exhibit “C” in Support of Complaint 





j, Capital Transit Compuny .* a" 
wae 3 eh ww otreeis,” be We " 
- ashin gon “pa ve Ce 


SS ee : if only _ Ealese 
paid, present the proper half together wilb the Collector’s Coupon. wavelope # receipt in decred. 





103 (Filed December 17, 1956) 
Motion for Preliminary Injunction 

Upon the verified complaint herein and upon the attached 
affidavit of Harvey M. Spear, plaintiff, by its attorney, 
Harvey M. Spear, moves the Court for a preliminary in- 
junction, as prayed for in said complaint and on the 
grounds set forth therein. 

Dated: Washington, D. C., December 17, 1936 





104 (Filed December 17, 1956) 
Affidavit of Harvey M. Spear 
[Attested December 17, 1956, filed in support of Plaintiff’ 
Motion for a Preliminary Injunction] 
District oF CoLUMBIA, SS 
Harvey M. Spear, being duly sworn, deposes and says: 
1. He is an attorney and a member of the bar of this 


Court, maintaining his office for the practice of law at 
36th and M Streets, N. W., Washington, D. C 


2. He makes this affidavit in support of plaintiff’s Mo- 
tion for a Preliminary Injunction herein 
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3. Unless the preliminary injunction requested\ herein 
is granted, plaintiff may be deprived of its right to chal- 
lenge or test in a court of competent jurisdiction its alleged 
liability for the tax claimed by defendants herein, for which 
tax defendants threaten to distrain against, seize and sell 
the property of plaintiff. 


4(a). Immediately upon receipt of defendant Pearson’s 
letter dated December 6, 1956 in which said distraint, seiz- 
ure and sale were threatened (see Complaint, Exhibit 
‘*B’’), plaintiff through its attorney, the undersigned, con- 
ferred with defendants and other officials of the Govern- 
ment of the District of Columbia in an effort to avoid the 
necessity for bringing the instant action before this Court 
and in an effort to reach an agreement with them which 

would stipulate that, in the event plaintiff paid said 
105 tax under protest, it would not thereby be deprived 

of its right to test the legality and validity- of the 
collection of. said tax by defendants from it, in an appro- 
priate court of competent jurisdiction. 


(b). Under the law existing at the present time in the 
District of Columbia, it is the understanding of the under- 
signed that the two possible procedures which a taxpayer 
might ordinarily follow in seeking to recover a tax improp- 
erly or illegally assessed or collected from it would either 
be for the taxpayer to pay the tax and appeal from said 
assessment and collection to the Tax Court of the District 
of Columbia under the statutory provisions of the District 
of Columbia Code, or for the taxpayer to pay the tax and 
bring a common law refund action against the Collector of 
Taxes in the appropriate court of the District of Columbia. 


(c). As to the payment of tax and appeal to the Tax 
Court, the defendants and the Government of the District 
of Columbia have in the past taken the position that the 
only taxpayer who can appeal to the Tax Court is the 
taxpayer against whom the tax has been assessed. In this 
ease, the plaintiff has never been assessed and would be 
subject to the same objection and. defense on the part of 
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defendants and the Government of the District of Colum- 
bia. If defendants were to be successful in asserting such 
position as to the tax involved herein, plaintiff would be 
unable to appeal the assessment or collection of said tax 
to said Tax Court. 


(d). As to the payment of tax and suit against the Col- 
lector of Taxes in a common law refund action which would 
be properly filed before this Court in the instant case, the 
defendants and the Government of the District of Columbia 

have in the past taken the position that a taxpayer 
106 is not entitled to such an action on the ground that 

the statutory procedure for appeal to the Tax Court 
of the District of Columbia is the exclusive remedy avail- 
able to such a taxpayer. If defendants were to be success- 
ful in asserting the defense set forth in the preceding sub- 
paragraph and if they were also to be successful in assert- 
ing the position described in this subparagraph, plaintiff 
would have no remedy or opportunity to test the legality or 
validity of the collection of said tax and plaintiff would 
have no remedy by which it could seek to recover the refund 
of said tax in a court of competent jurisdiction. 


(e). In the conference between the attorney for the 
plaintiff and the defendants and other officials of the Gov- 
ernment of the District of Columbia, which followed imme- 
diately upon receipt of defendant Pearson’s said letter 
dated December 6, 1956, plaintiff advised said officials that 
its sole concern herein was, and is, its right to have a 
court of competent jurisdiction hear the substantive merits 
of the case as to the legality and validity of the alleged 
liability of plaintiff for the tax claimed by defendants 
herein. 


(f). Plaintiff indicated at said conference that it would 
agree to pay said tax provided said officials would stipulate 
and agree that by the payment thereof, plaintiff was not 
thereby deprived of its right to test the legality and valid- 
ity of the collection of said tax in a court of competent 
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jurisdiction, and provided said officials would agree that 
the defenses described in subparagraphs (¢c) and (d) hereof 
would be inapplicable to an action by plaintiff subsequent 
to such payment to test the legality and validity of the 
collection of said tax. 


(g). Said officials not only declined to enter into such 

an agreement or even to give such an assurance, but 

107 they repeated that they would feel obligated to raise 

every technical defense including jurisdictional de- 

fenses available to the Government of the District of Co- 

lumbia, notwithstanding their failure to assess plaintiff 
herein. 


5. Because the alleged assessment against Capital Tran- 
sit Company has never been served upon Capital Transit 
Company and because an assessment of the tax involved 
herein has never been made against plaintiff, and because 
of the other unique circumstances involved in the franchise 
of the plaintiff, and in the operation of the transit system, 
plaintiff will be immediately and irreparably injured and 
damaged by the actions threatened by defendants, unless 
this Court grants the preliminary injunction herein re- 
quested. 


6. The actions threatened by defendants, if not enjoined 
by this Court, will cause immediate and irreparable injury, 
loss and damage to the plaintiff in that: 


(a) Defendants’ threatened actions may well de- 
prive plaintiff of its right to judicial review of the 
legality and validity of the collection of said tax in 
a court of competent jurisdiction, because: 


_ (i) no notice of the aforesaid purported assess- 
ment was given to or served upon Capital Transit 
Company ; 


(ii) the tax for which defendants threaten to 
distrain against, seize and sell plaintiff’s property 
has never been assessed against plaintiff; and 
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(iii) such omissions by defendants may well pre- 
vent plaintiff from complying with the statutory re- 
quirements of the District of Columbia Code for 

appeal to the Tax Court of the District of 

Columbia, and may thereby deprive plaintiff 

of securing any judicial review of the legality 
and validity of the collection of said tax from plain- 
tiff ; 


(b) Defendants, by distraint against, seizure and 
sale of, the street cars, buses and other property of 
the plaintiff, will seriously and irreparably disrupt the 
operation of the integrated transit system of plaintiff 
in the District of Columbia and adjoining areas; 


(c) Such actions threatened by defendants and such 
disruption of operations will seriously and irreparably 
injure and damage the good-will and reputation of the 
plaintiff and will deprive plaintiff permanently of an 
indeterminate number of passengers, presently and in 
the future. 


(i) The damage which will be caused by said dis- 
ruption will be particularly unique and irreparable 
in the instant case because of the unique position 
and relationship which plaintiff occupies to the pub- 
lic of the District of Columbia and adjacent areas 
and to its potential transit passengers. 


(ii) Plaintiff has been expending great effort and 
spending substantial sums of money to overcome the 
bad will and bad public relations which its prede- 
cessor, Capital Transit Company, had with the pub- 
lice and with its potential passengers. 


(iii) Accordingly, a disruption of the transit sys- 

tem operations by defendants to collect a tax which 
plaintiff has offered to pay, provided judicial 
review can be assured, would be uniquely and 
irreparably damaging to plaintiff. 





16 


(d) Such actions threatened by defendants will pre- 
vent plaintiff from fulfilling its obligations and re- 
sponsibilities to transit passengers; and 


(e) Such actions threatened by defendants will pre- 
vent plaintiff from fulfilling its statutory obligations 


under its franchise. 
Harvey M. Spear. 





110 (Filed December 17, 1956) 


Affidavit of Harvey M. Spear in Support of 
Temporary Restraining Order 


[Attested December 17, 1956] 
Districr oF CoLUMBIA, SS. : 
Harvey M. Spear, being duly sworn, deposes and says: 


1. He is an attorney and a member of the bar of this 
Court, maintaining his office for the practice of law at 36th 
and M Streets, N. W., Washington, D. C. 


2. He makes this affidavit in support of plaintiff’s Mo- 
tion for a Temporary Restraining Order herein. 


3. The Temporary Restraining Order requested herein 
is being sought pending the hearing on plaintiff’s Motion 
for Preliminary Injunction, filed in this Court and served 
earlier this date on both defendants herein. 


4, Immediately after plaintiff filed with this Court the 
verified Complaint, the Motion for Preliminary Injunction 
and the Affidavit of Harvey M. Spear, herein, the under- 
signed attorney for plaintiff served copies thereof together 
with its Memorandum of Points and Authorities upon de- 
fendants and upon their Attorney, Corporation Counsel 
for the District of Columbia. 


5. The undersigned attorney for plaintiff therewith re- 
quested a conference with said defendants and their attor- 


y (yan 





 - _,_, @& YY |, &e &e & f£ 


a 


auf 


ney to discuss ways and means of avoiding the necessity 
of seeking from this Court a Temporary Restraining Order 

on an Order to Show Cause, pending the hearing on 
111 __—spitaintiff’s Motion for Preliminary Injunction. 


6. Said conference was thereafter held earlier this 
date. At said conference, the undersigned stated on behalf 
of the plaintiff that the reasons set forth in the verified 
Complaint and in the Affidavit of Harvey M. Spear in sup- 
port thereof also necessitated, required and justified that 
the defendants agree to refrain from distraining against, 
seizing, selling or interfering with the property of plain- 
tiff, pending the hearing on Plaintiff’s Motion for Prelim- 
inary Injunction. The undersigned asked at said confer- 
ence for such an agreement by way of stipulation from 
defendants herein. Defendants refused to agree to such a 
stipulation. 


7. The undersigned then advised defendants and their 
attorney that, in view of their refusal so to stipulate, the 
only alternative left for plaintiff was to seek a Temporary 
Restraining Order on an Order to Show Cause. The un- 
dersigned invited said defendants and their attorney to 
accompany the undersigned to this Court so that they 
would be present at the time when this Court considered 
this Order to Show Cause and Temporary Restraining 
Order. 


8. The reasons showing irreparable injury, loss and dam- 
age to plaintiff for which plaintiff seeks the Temporary 
Restraining Order herein are set forth in the verified Com- 
plaint herein (particularly in paragraph 13 thereof). 


9. The failure of defendants to agree to refrain from 
distraining against, seizing, selling or interfering with the 
property of plaintiff is further evidence of the need imme- 
diately for a Temporary Restraining Order herein. 


10. Unless the Temporary Restraining Order is granted 
by this Court, the actions threatened by defendants 
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112 will cause immediate and irreparable injury, loss 
and damage to the plaintiff. 


Harvey M. Spear. 





113 (Filed December 18, 1956) 


Temporary Restraining Order 


This cause having come on for hearing on the complaint, 
on the motion for a temporary restraining order, and on the 
affidavit of Harvey M. Spear in support thereof, and it 
appearing to the Court therefrom and from statements of 
counsel, and the Court finding as a fact, that defendants, 
claiming to act pursuant to statutes in force in the District 
of Columbia, made demand of the plaintiff for payment, 
plus penalty, of a tax of two percentum on the gross re- 
ceipts of Capital Transit Company for the year ending 
June 30, 1956, bill for which, addressed to ‘‘ Capital Transit 
Company, 36th & M Streets, N. W., Washington 7, D. C.’’ 
was, on or about September 4, 1956 received at the offices 
of the plaintiff; that a dispute exists between the plaintiff 
and the defendants concerning the validity of the alleged 
assessment against Capital Transit Company for aforesaid 
taxes and concerning the liability of the plaintiff to pay 
said alleged assessment and said penalty; and it further 
appearing to the Court that if the amount of said alleged 
assessment and penalty is paid by the plaintiff or if the de- 
fendants are permitted to distrain and seize assets of the 

plaintiff to satisfy said alleged assessment and 
114 penalty a doubt exists that the plaintiff will have a 

plain, adequate and complete remedy at law to dis- 
pose of the dispute existing between the parties, and that, 
therefore, irreparable injury, loss and damage will or may 
result to the plaintiff unless a temporary restraining order 
is issued against the defendants herein, it is, this 18th day 
of December, 1956, 
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OrpveRED: That the defendants, Guy W. Pearson and 
James L. Martin, and their and each of their respective 
successors in office, agents, servants, employees, and per- 
sons acting in concert with them, are hereby restrained and 
enjoined, pending hearing on the motion for a preliminary 
injunction filed in the above entitled cause, from seizing, 
selling, distraining, or levying upon properties or assets 
of the plaintiff for the purpose of collecting the alleged 
assessment against Capital Transit Company of the afore- 
said tax on gross receipts thereof, particularly referred to 
and identified in paragraph 6 of the complaint and in the 
exhibits annexed to the complaint, plus aforesaid penalty; 
Provided, however, that, with the exception of the action 
restrained and enjoined above, nothing herein contained 
shall have the effect of or be construed as in any manner 
restraining or enjoining the defendants and their respec- 
tive successors in office, their agents, servants, employees 
or other persons acting in concert with them, from issuing 
any process or notice or taking any action which they or 
either or any of them are empowered or authorized to take 
by statute, regulation, or by virtue of the common law in 
connection with the assessment and collection of this or any 
other obligation, debt, or tax against either the plaintiff or 
the Capital Transit Company or both. 


ProviweD, That this Orpex shall only become effec- 

115 ‘tive by the plaintiff’s depositing in the registry of 

the Court the sum of $217,619.51, or executing and 

filing herein the usual bond or undertaking in the amount 

of $217,619.51 with surety to be approved by this Court, 

which deposit, bond or undertaking shall be conditioned 

upon the payment of such costs, damages, or non-payment 

of taxes as may be incurred or suffered by the District of 

Columbia or any party to this action who may be found to 
have been wrongfully restrained by this OrpEer and 


Provipep FurtHer, That this Orper shall expire on De- 
cember 28, 1956, unless within said time it shall be extended 
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for good cause shown or by agreement of the parties, and 
it is 

FurrHer Orperep that the motion for preliminary in- 
junction herein is hereby set for hearing before the motions 
judge of this Court on December 27, 1956, at 10 a. m., pro- 
vided a copy of this Orper is served on the defendants and 
each of them on or before December 21, 1956. 


Issued December 18, 1956, at 6:00 p. m. 


Burnira SHELTON MattTHEWws, 
Judge. 


120 (Filed January 17, 1957) 


Motion to Dissolve Temporary Restraining Order and to Dismiss 
Complaint 

Defendants, Guy W. Pearson, Collector of Taxes, D. C. 
and James L. Martin, Assessor, D. C. move the Court pur- 
suant to the provisions of Rules 65(b) and 12(b) of the 
Federal Rules of Civil Procedure, and the affidavits of 
the Defendants attached to this Motion as Exhibits ‘‘A’’ 
and ‘‘B’’: 

(1) To dissolve the temporary restraining order hereto- 
fore issued by the Court against the defendants on Decem- 
ber 18, 1956, and thereafter, by stipulation of the parties, 
extended to January 30, 1957, and, 


(2) To dismiss the complaint on the ground that the 
complaint fails to state a claim against the defendants, or 
either of them, upon which relief can be granted, and on 
the further ground that it does not appear from the com- 
plaint that plaintiff is entitled, as a matter of law or equity, 
to an injunction against defendants restraining and enjoin- 
ing them, or either of them, from the collection of taxes 
by process against the plaintiff, or that plaintiff will suffer 
irreparable injury, loss or damage by actions of the de- 
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fendants, or either of them, or that plaintiff is without 
an adequate remedy in law. 


/s/ CHeEsTer H. Gray, 
Corporation Counsel, D. C. 
/s/ Henry E. Wrxon, 
Assistant Corporation Counsel, D. C. 
/s/ Leo J. Eunice, JR, 
Assistant Corporation Counsel, D. C 
Attorneys for Defendants, 
District Building, 
Washington 4, D. C. 


122 (Filed January 17, 1957) 

Defendants’ Exhibit “A” 
AFFIDAVIT OF JAMES L. MARTIN, ASSESSOR, 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 


[Attested Jan. 16, 1957, filed in support of Defendants’ 


Motion to Dissolve Temporary Restraining Order and to 
Dismiss Complaint.] 


James L. Martin, having first been duly sworn on oath, 
deposes and says: 

That I am the Finance Officer and Assessor of the Dis- 
trict of Columbia and, by law, that I am charged with the 
duty of making assessments of taxes in the District of 
Columbia including in my capacity also as Chairman, 
Board of Personal Tax Appraisers of the District of 
Columbia, the tax to which reference is made in the above- 
entitled case; that on July 11, 1956, there was filed with 
the Board of Personal Tax Appraisers in the Office of 
the Assessor of the District of Columbia a return of tax 
by Capital Transit Company, a corporation wherein the 
address of that corporation was given as: 


“¢36th & M Sts., N. W., 
Washington, D. C.’’; 
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that such return listed the taxable gross receipts of 
the Capital Transit Company as $21,128,108.13; that 
such return was accepted by the Board of Personal 
Tax Appraisers as correctly stating the taxable gross 

receipts of the Capital Transit Company for the 
123 year ending June 30, 1956 (a true copy of said 

return is attached to the affidavit as Exhibit I) ; that 
pursuant to the return of tax filed by the Capital Transit 
Company with the Board of Personal Tax Appraisers in 
the office of the Assessor of the District of Columbia, an 
assessment of tax was made against Capital Transit Com- 
pany by the Board of Personal Tax Appraisers, and that 
notices of such assessment, in the form set forth in Ex- 
hibit A-1 and Exhibit A-2 attached to the complaint of 
the plaintiff in the above-entitled case were mailed by the 
office of the Board of Personal Tax Appraisers on or about 
September 1, 1956, by United States mail, first class, post- 
age prepaid, to: 


‘‘Capital Transit Company 
36th & M Streets, N. W. 
Washington 7, D. C.’’ 


I further depose and say that the address to which the 
notices set forth in Exhibit A-1 and Exhibit A-2 attached 
to plaintiff’s complaint in the above-entitled case were 
mailed is the same address given by Capital Transit Com- 
pany on its return of tax filed in the Office of the Assessor 
of the District of Columbia on July 11, 1956. 

I further depose and say that I, in my official positions 
as aforesaid, have never received any notice from Capital 
Transit Company, or from any person acting for or on be- 
half of Capital Transit Company, that any communica- 
tions, notices, or bills of any kind or nature whatsoever 
should be sent to Capital Transit Company, or to any 
successor to that company, at any other address, or to any 
other person, corporation or other legal entity than that set 
forth in said return of tax filed by the Capital Transit 
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Company with the Board of Personal Tax Appraisers in 
the Office of the Assessor, D. C. on July 11, 1956. 
I further depose and say that as Assessor of the District 
of Columbia I have the custody of, and am responsible for 
the records of the Office of the Assessor of the 
124 District of Columbia, including the records of the 
Board of Personal Tax Appraisers and that, accord- 
ing to said records, no notice has been received at any 
time from Capital Transit Company, or from any person 
acting for or on behalf of Capital Transit Company, that 
any communications, notices, or bills of any kind or nature 
whatsoever should be sent to Capital Transit Company or 
to any successor to that company, at any other address, 
or to any other person, corporation or other legal entity 
than that set forth in said return of tax filed by the Capital 
Transit Company with the Board of Personal Tax Ap- 
praisers in the Office of the Assessor, D. C. on July 11, 1956. 
I further depose and say that the tax assessed against 
Capital Transit Company, as reflected on Exhibit A-1 


and Exhibit A-2 attached to the complaint in the above- 
entitled case, was made on the basis of the liability for 
such tax as stated by Capital Transit Company on its 
return, and that no changes were made by the Board of 
Personal Tax Appraisers through additions to or deduc- 
tions from the tax liability reported by said return. 


James L. Martin, 
Finance Officer and Assessor, D. C. 
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125 AFFIDAVIT OF JAMES L. MARTIN 


EXHIBIT I 
Fiscal Year 1957 


OFFICE OF THE ASSESSOR OF THE DISTRICT OF COLUMBIA 


REPORT OF GROSS RECEIPTS 
JULY 1, 1955- JUNE 30, 1956 


This report must be filed in the office of the Assessor on 
or before August 1, 1956. 


Name Caprrau Transit Company. 

Address 36th & M Streets, N. W., Washington 7, D. C. 

Gross Receipts Subject to Tax $21,128,108.13. 

This return shall be supported by a statement showing, 
in detail: 


(a) By description and amounts, entire gross receipts 
during the period stated above. 


(b) In a second column, claimed eliminations from 
entire gross receipts. Included in this column 
should be interest from Federal, state, county and 
municipal obligations claimed to be exempt, to- 
gether with any receipts claimed to be return of 
capital and other items claimed to be non-taxable. 

(c) In a third column, figures making up the total 
gross receipts subject to tax reported above. 


I swear (or affirm) that this return and accompanying 
statement have been examined by me, and, to the best of 
my knowledge and belief, are a true, correct and complete 
return, made in good faith, of taxable gross receipts for 
the period stated. 
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Subscribed and sworn to be- James H. Fuanacan, 
fore me this 10th day of Vice President and 
July, 1956. Comptroller. 


THetma J. ULLMAN, 
Notary Public, Dist. of 
Columbia. | 
My Commission Ex- | 
pires Aug. 14, | 
1959. | 


2% (Reduced to 2%, Public Law 364, Page 18). | 
For office use only 






Taxable amount —...... _ $21,128,108.13 
WONRIG Ys cen ee ak $ 

Total = OI S083 
RKC a ae eS 22-0626 






oe 211,281.08 


Personal Tax Division, Received July 11, 1956, Office of 
Assessor, D. C. 









26 


126 AFFIDAVIT OF JAMES L. MARTIN 
EXHIBIT 1 
CAPITAL TRANSIT COMPANY AND SUBSIDIARY COMPANY 


GROSS RECEIPTS FROM OPERATIONS WITHIN THE 
DISTRICT OF COLUMBIA 
JULY 1, 1955 TO JUNE 30, 1956 
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Claimed 
Entire Gross Receipts Elimina- 
tions from Gross 
Mont- Entire Receipts 
Capital gomery Gross Subject 
Transit Bus Lines Total Receipts to Tax 
Company Ine. (a) (b) (c) 
Passenger Revenue $20,646,233.80 $1,878.31 $20,648,112.01 $20,648,112.01 
Charter Revenue 125,883.63 125,883.63 125,883.63 
Station & Vehicle 

Privileges 166,120.51 48.61 166,169.12 166,169.12 
Rent of Buildings & 

Other Property 2,546.00 2,546.00 2,546.00 
Gross Income from Misc. 

Physical Property 1,582.37 1,582.37 1,582.37 
Interest 1,921.92 1,921.92 1,921.92 
Miscellaneous Income 181,893.08 181,893.08 181,893.08 

$21,126,181.31 $1,926.82 $21,128,108.13 None $21,128,108.13 
127 (Filed January 17, 1957) 





Defendants’ Exhibit “B” 

AFFIDAVIT OF GUY W. PEARSON, COLLECTOR OF 
TAXES, GOVERNMENT OF THE DISTRICT OF 
COLUMBIA 

[Attested January 16, 1957, filed in support of Defendant’s 
Motion to Dissolve Temporary Restraining Order and 
to Dismiss Complaint] 

Guy W. Pearson, having first been duly sworn on oath, 
deposes and says: 








That I am the Collector of Taxes of the District of 
Columbia and, by law, am responsible for and charged with 
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the collection of taxes due the District of Columbia; that 
on December 6, 1956, there was received by me in my official 
capacity as Collector of Taxes of the District of Columbia, 
notification from the Office of the Assessor of the District 
of Columbia that there was outstanding and delinquent and 
unpaid an assessment of tax against Capital Transit Com- 
pany in the amount and for the type of tax as described in 
Exhibit A-1 of the complaint in the above-entitled case, 
which said tax was due to have been paid in September, 
1956; that in accordance with statutory authority relating 
to collection of delinquent and unpaid taxes in the District 
of Columbia, I caused to be prepared and served upon D. C. 
Transit System, Inc., the letter set forth as Exhibit B to 
said complaint, together with the delinquent notice of taxes 

as set forth in Exhibit C to said complaint. I fur- 
128 ther depose and say that as of the time of the mak- 

ing of this affidavit the tax to which reference is 
made in Exhibits B and C to the complaint in the above- 
entitled cause is delinquent and unpaid. 


Guy W. Pearson, 
Collector of Taxes, D. C. 





135 (Filed February 13, 1957) 


Affidavit of John C. Ahearn, Assistant Assessor, Government of 
the District of Columbia 
[Attested February 12, 1957, filed in support of Defend- 
ants’ Motion to Dissolve Temporary Restraining Order 
and to Dismiss Complaint] 


John C. Ahearn, having been first duly sworn on oath, 
deposes and says: 


That I am an Assistant Assessor of the District of 
Columbia and a member of the Board of Personal Tax 
Appraisers of the District of Columbia, which Board is 
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charged with the duty of making assessments of taxes on 
gross receipts of street-railway companies operating in the 
District of Columbia; 

That on July 11, 1956, there was filed with the Board of 
Personal Tax Appraisers in the Office of the Assessor of 
the District of Columbia, a return which stated the taxable 
gross receipts of the Capital Transit Company for the pe- 
riod July 1, 1955 to June 30, 1956 as $21,128,108.13; that 
such return was accepted by the Board of Personal Tax 
Appraisers as correctly stating the taxable gross receipts 
of the Capital Transit Company for the year ending June 

30, 1956; 
136 That on or about August 16, 1956, the Board of 

Personal Tax Appraisers composed of John C. 
Ahearn, Melvin S. Henderson and Mrs. Louise Wray as- 
sessed a tax of $422,562.16 against Capital Transit Com- 
pany based upon said return of gross receipts for the pe- 
riod July 1, 1955 to June 30, 1956; that bills for said tax 
were thereafter prepared in the form set forth in Exhibit 
A-1 and Exhibit A-2 attached to the complaint in the above- 
entitled case. 

I further depose and say that the address of the Capital 
Transit Company was set forth on the face of the return 
filed by the Capital Transit Company as: 


“<36th & M Streets, N. W., 
Washington, D. C.’’; 


that, in my official positions as aforesaid, I have never re- 
ceived any notice from Capital Transit Company, or from 
any person acting for or on behalf of Capital Transit Com- 
pany, that any communications, notices, or bills or any kind 
of matter whatsoever should be sent to Capital Transit 
Company, or to any successor to that company, at any 
other address, or to any other person, group, or other legal 
entity than that set forth in said return of tax filed by the 
Capital Transit Company with the Board of Personal Tax 
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Appraisers in the Office of the Assesson, D. C. on July 11, 
1956. 
/s/ Joun C. AHEARN, 
Assistamt Assessor, D. C. 


(Filed February 21, 1957) 


Plaintiff’s Motion for Summary Judgment and for a 
Declaratory Judgment 


Plaintiff respectfully moves the Court: 


(1) That it enter, pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, a summary judgment in favor of 
plaintiff for the permanent injunction requested in para- 
graph A of the prayer of the complaint, on the ground that 
there is no genuine issue as to any material fact and that 
plaintiff is entitled to a judgment as a matter of law; and 


(2) That it enter, pursuant to Rule 57 of the Federal 
Rules of Civil Procedure, a declaratory judgment in favor 


of plaintiff that plaintiff is not liable under D. C. Code, 
Sec. 47-1701 (1951, Supp. IV), as amended by Act of July 
24, 1956, 70 Stat. 598, for any gross receipts tax for fiscal 
year 1957 and thereafter. 

This motion for summary judgment and for a declara- 
tory judgment is based upon: 


(a) The verified complaint herein; 


(b) The affidavit of O. Roy Chalk, President, D. C. 
Transit System, Inc., subscribed and sworn to February 
20, 1957; 


139 (c) The affidavit of James H. Flanagan, Vice 


Preseident and Comptroller, D. C. Transit System, 
Ine., subscribed and sworn to February 21, 1957; 


(d) The affidavit of James Mullaney, President, The 
Universal Corporation (formerly Capital Transit Com- 
pany), subscribed and sworn to February 12, 1957; 
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(e) The affidavit of Harvey M. Spear, subseribed and 
sworn to February 21, 1957; and 


(f) The deposition of defendant James L. Martin, As- 
sessor of Taxes, District of Columbia, taken in connection 
with the cause herein on January 30, 1957. 


Dated Washington, D. C., February 21, 1957. 


142 (Filed February 21, 1957) 
Affidavit of O. Roy Chalk 


[Attested February 20, 1957, filed in support of Plaintiff’s 
Motion for Summary Judgment and for a Declaratory 
Judgment] 


District oF CoLUMBIA: SS.: 
O. Roy Cuatk, being duly sworn, deposes and says: 


1. Iam President of D. C. Transit System, Inc., plaintiff 
herein, which maintains its office at 36th and M Streets, 
N. W., Washington, D. C. At all times hereinafter men- 
tioned I was and am President of T. C. A. Investing Cor- 
poration, a Delaware corporation, which owns all of the 
presently issued and outstanding capital stock of the 
plaintiff. 


2. Commencing in June 1956 and continuing through to 
the passage by Congress on July 20, 1956 of Public Law 
757, I was in continuous conferences and extensive nego- 
tiations with officials of Capital Transit Company, with 
officials of the District government and with members of 
the Conference Committee on S. 3073 (and H. R. 8901) of 
the 84th Congress, 2d Session, in which negotiations were 
held relative to my purchasing the assets of Capital 
Transit Company and acquiring a franchise from Congress 
to operate same. 


3. During the period the above negotiations were being 
conducted, the District government rejected all private 
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offers and repeated on June 20, 1956, their original recom- 
mendation to the Conference Committee of Congress 
143 that a public transit authority be established to own 
and operate the transit system in the District. At- 
tached hereto as Exhibit ‘‘A’’ is a copy of their report to 
the Conference Committee. This recommendation was met 
with vigorous opposition by the supporters of private 
ownership and private operation of the transit system. 


4. My conferences and negotiations with the District 
government continued until, on or about July 6, 1956, we 
both had agreed upon terms and conditions which the Dis- 
trict government would agree to recommend to the Con- 
ference Committee of Congress for a franchise for a com- 
pany to be formed by me. 


5. On July 7, 1956, T. C. A. Investing Corporation en- 
tered into an Agreement with Capital Transit Company 
whereunder said T. C. A. Investing Corporation agreed to 
form a new wholly-owned subsidiary to purchase all of the 
assets and assume all of the liabilities then existing (with 
certain minor exceptions) of Capital Transit Company. 
A copy of said Agreement is attached hereto as Ex- 
hibit ‘‘B’’, Said Agreement was conditioned upon the 
enactment into law of a franchise in substantially the form 
and substance which the District government agreed it 
would recommend to the Conference Committee. A copy 
of a proposed draft of said franchise in such form was 
attached to said Agreement. 


6. In pursuance of the Agreement dated July 7, 1956, 
plaintiff was organized on July 9, 1956 under the laws of 
the District of Columbia as the new wholly-owned sub- 
sidiary corporation referred to therein. 


7. On July 9, 1956, the District government recommended 
to the Conference Committee that Congress enact legisla- 
tion granting a franchise to plaintiff substantially in the 
form and substance contained in what is now plaintiff’s 
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franchise, which became law on July 24, 1956. Said fran- 
chise contained the gross receipts tax exemption for plain- 
tiff which is at issue in this case. 


144 8. Beginning on July 9, 1956, the Conference Com- 

mittee called me into their executive session and on 
several occasions thereafter until July 20, 1956 I was called 
into executive sessions of the Conference Committee to dis- 
cuss and negotiate with them certain changes and questions 
raised by certain members of the Conference Committee. 
The franchise was treated by me and by the members of 
the Conference Committee as an agreement in the nature 
of a contract between my company and the District gov- 
ernment. 


9. This was the background and atmosphere under which 
my negotiations and conferences with the representatives 
of the District government and the Congress took place. 
These representatives set forth numerous responsibilities 
and obligations which they would require from me as a pri- 
vate operator and offered several concessions in return. 
An example of the kind of obligation they required as a 
condition to recommending a franchise for my company is 
the obligation now set forth in Section 7 of the franchise 
(Public Law 757), wherein the plaintiff is ‘‘obligated to 
initiate and carry out a plan of gradual conversion of its 
street railway operations to bus operations within seven 
years of the date of the enactment of this Act.’’ This 
conversion program will cost plaintiff many millions of 
dollars. I agreed to concede this requirement and several 
other conditions and obligations because the representa- 
tives of the District government and of Congress promised 
and offered broad tax exemptions, including an exemption 
from all gross receipts taxes which might, in the absence 
of such exemption, have been due and payable after the 
franchise went into effect. 


10. It was my specific understanding at the time I nego- 
tiated and agreed to the franchise with Congress and the 


33 


District government that plaintiff would be exempt from 
all liability for the gross receipts tax now claimed in 
145 this case, z.e., both as to the prior gross receipts of 
Capital Transit Company and as to the future gross 
receipts of plaintiff. 


11. Attached to the Agreement dated July 7, 1956 (Ex- 
hibit ‘‘B’’, attached hereto) was a balance sheet of Capital 
Transit Company as of May 31, 1956, which showed as a 
liability the amount of $382,011.57 as ‘‘Gross Receipts Tax 
—D.C.’’ (This also appears as an exhibit to Exhibit ‘‘F’’ 
which was part of the June 20, 1956 Report made by the 
District government to the Conference Committee (Exhibit 
‘“*A”? attached hereto).) This same balance sheet was 
also part of the record which the members of the Confer- 
ence Committee had before them at the time they consid- 
ered and approved my franchise. Said tax was not or- 
dinarily due or payable until September 1956. It was my 
understanding from my conferences and negotiations with 
the members of the Conference Committee and the repre- 
sentatives of the District government that the repeal of 
the gross receipts tax would extinguish all liability for the 
tax which was so described on the balance sheet. 


12. The members of the Board of Commisioners of the 
District of Columbia and the members of the Conference 
Committee on S. 3073 (and H. R. 8901) of the 84th Con- 
gress, 2d Session, gave me the distinct impression that they 
intended to grant complete gross receipts tax relief effec- 
tive immediately upon enactment of the franchise, under 
the same terms and conditions as had been offered to and 
accorded Capital Transit Company in Section 3 of H. R. 
8901 which had passed the House on May 17, 1956. 
Throughout my discussions with the members of the Board 
of Commissioners of the District of Columbia and with the 
members of the Conference Committee on Public Law 757, 
I used the House Report as a reference in evaluating the 
gross receipts tax examption and I relied upon the follow- 
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ing language in that Report (H. Rep. No. 2034, 84th Cong., 
2d Sess., p. 11): 


‘‘Subsection (a) of this section (Section 3 of H. R. 
8901) would relieve the Capital Transit Co. of the 
: obligation to pay the 2 percent gross receipts 
146 tax it is now required to pay. On an annual 
| basis, the gross receipts tax paid by the com- 
pany is in the neighborhood of $450,000.’’ (underscor- 
ing supplied.) 
In my evaluations, I relied particularly upon the word 
‘“‘now’’ as meaning that the exemption extinguished all 
liability for the gross receipts tax which might otherwise 
be due and payable after the exemption became effective. 


13. After the Conference Committee and I had agreed 
upon the technical language of the franchise (Public Law 
757) and before the Conference Report was adopted by the 
Conference Committee, said Committee submitted to me a 
‘Conference Committee Print dated July 17, 1956,’ of the 
proposed conference report and they asked me whether the 
language contained therein satisfactorily dscribed the 
agreements reached between myself and the Conference 
Committee. Attached herto, as Exhibit ‘‘C’’, is a copy of 
said ‘‘Confrence Committee Print.’’ 


14. The language contained in Section 8(a) of the fran- 
chise repealed the gross receipts tax and I carefully read 
and relied upon the following language of the Conference 
Report in agreeing to accept and be bound by the terms of 
the franchise (H. Conf. Rep. No. 2751) : 


‘<Subsection (a) of Section 8 of the conference sub- 
stitute relieves the Corporation of the obligation to 
pay the 2 percent gross receipts tax which under 
existing law it would be required to pay upon com- 
menoement of its operations in the District of Colum- 

12. 9? 


I was under the impression that the above-quoted lan- 
guage also indicated that Congress intended to exempt the 
plaintiff from payment of all gross receipts taxes, includ- 
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ing that now claimed by the District herein. This tax as 
claimed by the District herein, based upon the gross re- 
ceipts of Capital Transit Company, was the only tax to 
which, in my opinion, the above-quoted language could 

have referred since such gross receipts tax is the 
147 only gross receipts tax which the plaintiff otherwise 

could have been ‘‘required to pay upon commence- 
ment of its operations in the District of Columbia.’’ It 
was my understanding that plaintiff’s own gross receipts 
for its first fiscal year would not have been subject to pay- 
ment of a gross receipts tax ‘‘upon commencement of its 
operations’? since—in the absence of an exemption—it 
would not have been required to pay a tax on its first 
year’s gross receipts until the second year of its operations. 


15. The closing of the acquisition of the assets by plain- 
tiff from Capital Transit Company pursuant to the Agree- 
ment dated July 7, 1956, took place at the Board Room of 
the old Capital Transit Company as of 12:01 a. m. on Au- 
gust 15, 1956. The plaintiff invited all of the members of 
the Board of Commissioners of the District of Columbia 
to be present as witnesses at said closing. Commissioner 
David B. Karrick accepted said invitation on behalf of the 
Board of Commissioners and attended said closing in his 
official capacity. 


16. Immediately upon completion of the exchange of 
documents at the closing, both the plaintiff and Capital 
Transit Company joined in delivering to Commissioner 
David B. Karrick a letter of notification dated August 15, 
1956, notifying the Commissioners of the District of Colum- 
bia that as of that time the plaintiff acquired the assets of 
Capital Transit Company and that said notice was being 
delivered to the Commisioners pursuant to the franchise. 
Said letter was receipted for on behalf of the Commission- 
ers of the District of Columbia by Commissioner David B. 
Karrick. A copy of said letter of notification is attached 
hereto as Exhibit ‘‘D’’. 
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17. At the closing on August 15, 1956, plaintiff executed 
and delivered to Capital Transit Company a Deed of 
148 Trust securing the payment of notes in the principal 
amount of $3,940,000 as part of the purchase price 
for the acquisition of the assets from Capital Transit 
Company on August 15, 1956. Plaintiff has been advised 
by the Trustee, the American Security & Trust Company, 
that said notes have been assigned by Capital Transit Com- 
pany as of November 7, 1956 to The Osgood Corporation, 
which in turn, assigned said notes to Merritt-Chapman & 
Scott Corporation. From the closing on August 15. 1956 
to November 7, 1956 plaintiff held no property or assets of 
Capital Transit Company and was not liable to said Com- 
pany except as to the aforesaid notes, the first of which 
was not due or payable until February 15, 1957. Since 
the above described assignment on November 7, 1956, plain- 
tiff has held no property or assets of and has not been 
liable to Capital Transit Company. 


18. Since plaintiff commenced transit operations on Au- 
gust 15, 1956, plaintiff’s books of account and balance 
sheets have always shown and continue to show the gross 
receipts tax claimed by the District government herein in 
the form of a reserve for a disputed local tax. 


/s/ O. Roy CHaux. 
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O. Roy Chalk Affidavit. Exhibit “A” 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 


EXECUTIVE OFFICE 
WASHINGTON 4, D. C. 


June 20, 1956 


oe te * ca % Pa * 


Honorable Pat McNamara, Chairman 
Conference Committee on S. 3073 
United States Senate 

Washington 25, D. C. 


Dear Senator McNamara: 


On May 28, 1956, the Commissioners were informed that 
the Conference Committee on 8S. 3073 had met and issued 
the following statement: 


‘<We advise the District of Columbia Commissioners 
and other interested in private operation to get to- 
gether in an effort to work out a firm proposal and re- 


port back to the Conference Committee at the earliest 
possible date.’’ 

In full recognition of the urgency of the need for imme- 
diate legislation to assure the continuation of mass trans- 
portation after August 14 in the areas now served by Cap- 
ital Transit Company, the Commissioners gave this matter 
priority in every respect, and made themselves available 
at all times to any and all interested parties. 

Prior to May 28, 1956, the Commissioners had received 
from Mr. Daniel W. Bell, a memorandum dated May 3, 
1956, in which he outlined a plan for the continuation of a 
reorganized Capital Transit Company after August 14, 
1956. This memorandum is marked Exhibit ‘‘A’’, at- 
tached. 

On May 30, 1956, the Commissioners conferred with Mr. 
Daniel W. Bell, his legal counsel, and with representatives 
of Alexander Brown and Son, the proposed underwriter, 
in an attempt to reach mutually agreeable terms for the 
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restoration of the Capital Transit Company franchise in 
accordance with the general purpose of the so-called Bell 
plan. Mr. Bell submitted the proposed changes to HR 8901 
which are contained in Exhibit ‘‘B’’. 

For two hours on May 31, 1956, and again for eight 
hours on June 2, 1956, the Commissioners met with the 
members of the Public Utilities Commission and agreed 
upon the franchise provisions to be recommended to the 
Conference Committee. The same are attached hereto as 

Exhibit ‘*C’’. 
150 On June 4, 1956, the Commissioners met for two 
hours with Messrs. Y. E. Booker and Phillip Watts, 
resident partners of Alexander Brown and Son; and with 
Messrs. John W. Pehle and Ansel F. Luxford, lawyers as- 
sisting Mr. Bell. 

On June 5, 1956, the Commissioners met with Messrs. 
Daniel W. Bell, Y. E. Booker, Phillip Watts, John W. Pehle, 
and Ansel Luxford. At this meeting Mr. Bell submitted 
additional changes in HR 8901 which are attached hereto 
as Exhibit ‘‘D’’. Mr. Bell reported that his group had 
been unable to confer with J. A. B. Broadwater, who was 
in New York and was expected to return to Washington on 
June 7, 1956. It was agreed that the Bell group would 
meet with Mr. Broadwater as soon as practicable and 
thereafter set a date for the next meeting with the Board 
of Commissioners. 

On June 6, 1956, the Commissioners met and considered 
the additional demands of the Bell group. An oral report 
on the status of the Bell proposal was submitted by tele- 
phone to Senator McNamara and Representative Harris. 

Mr. Bell was not able to meet with Mr. Broadwater dur- 
ing the remainder of the week ending June 9. He there- 
fore requested a meeting with the Commissioners, not 
earlier than June 11, 1956. The next meeting was tenta- 
tively scheduled for June 12. 

On June 12, 1956, Mr. Bell postponed the tentatively 
scheduled meeting with the Commissioners for that day 
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because he had no progress to report on his negotiations 
with Mr. Broadwater. 

On June 14, 1956, Messrs. O. Roy Chalk, Morris Fox, 
Edward F. Colladay, and a representative of the Chase- 
Manhattan Bank of New York City met with the under- 
signed to report that Mr. Fox had strong financial sup- 
port for his plan to purchase Capital Transit Company. 

On June 14, 1956, a meeting between the Commissioners 
and Mr. Bell was scheduled for 11:00 A. M., June 15, 1956. 
On the morning of June 15, Mr. Bell telephoned the Com- 
missioners and asked that his appointment be deferred 
until after a meeting of the Commissioners with Mr. Broad- 
water which had been scheduled for 11:30 A. M. Subse- 
quently Mr. Bell stated he was withdrawing from nego- 
tiations with Mr. Broadwater and submitted a letter to the 
Commissioners in which he confirmed the termination of 
his efforts to execute the so-called Bell plan, attached as 
Exhibit ‘‘E”’. 

At 11:30 A. M., June 15, 1956, Mr. Broadwater, with 
representatives of the National City Lines and its general 
counsel, met with the Commissioners and announced that 

he had sold Capital Transit Company to the National 
151 City Lines, subject to approval by two-thirds of the 

stockholders of Capital Transit Company and sub- 
ject to the granting of a franchise that would be satisfac- 
tory to the National City Lines. The agreement between 
Capital Transit Company and National City Lines is at- 
tached as Exhibit ‘‘F’’. 

The undersigned and Commissioner Karrick met with 
Messrs. O. Roy Chalk and Morris Fox and Messrs. E. F. 
and D. C. Colladay on June 15 for further discussion of the 
Fox plan. The undersigned had further discussions with 
Messrs. Fox and E. F. and D. C. Colladay on June 16. On 
June 18 Mr. O. Roy Chalk, principal financial supporter 
of the Fox plan, flew in from New York and accompanied 
by Morris Fox and Attorneys Edward F. and D. C. Col- 
laday, met with the Commissioners and indicated that he 
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is prepared to purchase the Capital Transit Company on 
conditions outlined in Exhibit ‘‘G’’. He stated he was in 
agreement with the Commissioners on all conditions of the 
franchise with the exception that he would insist on a 
modification of Sections 2a and 2b of HR 8901, providing 
that these sections would be in effect for eight years only 
and that conversion would be completed in the same time. 

At 11:00 A. M. on June 19, 1956, the Board of Commis- 
sioners met with Mr. Harry A. McDonald, representing the 
so-called McDonald Group which had been negotiating for 
the purchase of Capital Transit Company stock. Mr. Mc- 
Donald was accompanied by Attorneys Pehle and Luxford 
who had participated in negotiations for the Bell Group. 
Mr. Luxford indicated that negotiations with the Bell 
Group had broken down and Alexander Brown had with- 
drawn when it became apparent that an investing group 
would be required to accept a controlling stock interest and 
responsibility for management of the reorganized com- 
pany. Such a group was organized by Mr. McDonald and 
had prepared its proposals at the time the Capital Transit 
agreement with National City Lines was announced. The 
proposals of the McDonald Group are outlined in Exhibit 
‘“*H’’, This group indicated its acceptance of the elim- 
ination of paragraphs 2a and 2b of the House bill, but de- 
sired some assurance from the Public Utilities Commission 
that the historical rate base would be retained until a 
change to an operating ratio was made. The group reiter- 
ated its request for additional tax concessions after com- 
pletion of conversion and also sought extension of conver- 
sion to eight years. In view of the contract between Na- 
tional City Lines and Capital Transit Company, this group 
assumed that its proposal would be considered only if this 
contract were cancelled. 

On the afternoon of June 19, 1956, the Commissioners 
met with B. W. Franklin and other representatives of the 
National City Lines and discussed franchise provisions 
that the Commissioners are willing to recommend to Con- 
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gress. These provisions are essentially the same as those 
that the Commissioners were willing to recommend in con- 
junction with the Bell proposal. The representatives of 
the National City Lines asked for time to consider these 
provisions. They will advise the Commissioners when they 
desire a further conference. 
152 At 9:00 A. M., June 20, 1956, the Commissioners 
met with Messrs. Chalk, E. F. and D. C. Colladay, 
and M. Fox to further discuss the provisions of a fran- 
chise that the Commissioners would recommend to Con- 
gress. Mr. Chalk stated that he would accept the fran- 
chise as recommended by the Commissioners provided that 
he could obtain the assurance of the Public Utilities Com- 
mission that the rate base would be not less than $18,000,- 
000.00, and the rate of return, not less than 614 per cent. 
When the Commissioners initiated negotiations with the 
Bell group on May 30th they did so in good faith and with 
high hopes of continuing the operation of Capital Transit 
Company under conditions that would be satisfactory to 
management, stockholders, and the public. As indicated 
above the Commissioners together with the Public Utili- 
ties Commission and their respective staffs worked assidu- 
ously and continually to develop with the Bell group a 
franchise to recommend to Congress that would have been 
acceptable to a reorganized Capital Transit Company and 
at the same time protective of the public interest. In order 
to exhaust every possibility of developing a firm proposi- 
tion to present to Congress that would retain the operation 
of mass transportation in the District of Columbia and in 
certain contiguous areas in the hands of private owner- 
ship, the Commissioners, with the concurrence of Senator 
McNamara and Representative Harris, extended the time 
of negotiations. Whether or not the Bell plan could have 
been consummated is impossible to determine at this time. 
The sale of Capital Transit Company to the National City 
Lines caused Mr. Bell to terminate the work on his plan. 
The execution of the contract between the Capital 
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Transit Company and National City Lines is contingent 
upon approval of the contract by at least two-thirds of the 
stockholders of Capital Transit Company, and upon the 
granting to National City Lines of a franchise embodying 
the conditions set forth in the contract. It does not seem 
possible, under the requirements of the law as to notice, 
that a stockholders’ meeting to consider this plan can be 
held prior to July 20th. Also, there is no assurance that 
on July 20th, or at any time, this contract will be approved 
by the stockholders. Mr. B. W. Franklin, Vice President 
of National City Lines, stated to the Commissioners on 
June 19, that even if the stockholders approved the contract 
on July 20, it is highly improbable that the physical inven- 
tory and transfer of the property can be completed by 
August 15, 1956; so as to enable National City Lines to take 
over the property and to provide mass transportation 
service on August 15, 1956. Further, the Commissioners 
find that certain major conditions, as specified in the con- 
tract between Capital Transit Company and National City 
Lines, under which National City Lines would accept a 
franchise are not consistent with the public interest. As 
yet National City Lines has not accepted a form of fran- 
chise that the Commissioners are willing to recommend to 
Congress. 
153 The signed contract between Capital Transit Com- 
pany and National City Lines seems to preclude the 
Capital Transit Company from negotiating for the sale of 
its assets to other interested parties. 

It is apparent from this summary of negotiations that 
the Capital Transit Company itself cannot undertake a 
binding commitment to continue service on August 15th 
prior to a meeting of its stockholders; that the Company 
rejection of the Bell plan which was under negotiation con- 
stitutes a rejection of that particular basis for extending 
the franchise; that the contract of sale to National City 
Lines constitutes a rejection of a continuation of the Cap- 
ital Transit Company franchise; and that no other appli- 
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cant for operation of the transit system after August 14th 
can make a firm commitment to provide service at that 
time prior to a meeting of the stockholders of the Capital 
Transit Company which would dispose of the Company 
assets. 

The Authority which would be created by S. 3073 would 
be required to negotiate a purchase of Capital Transit 
properties or to exercise the power of eminent domain to 
acquire these properties to provide service on August 15th 
or, alternatively, to accept a period of no service or sev- 
erely curtailed service until sufficient equipment could be 
acquired. The time required to procure other equipment 
makes the acquisition of Capital Transit Company prop- 
erties a practical public necessity. No positive statement 
can be made as to the time when eminent domain proceed- 
ings must be filed in order to insure possession by August 
15, 1956. It is our best estimate that these proceedings 
must be filed no later than the 15th of July, and that the 
law conferring these powers on the Authority must neces- 
sarily be passed by that date if continued service is to be 
assured. It is obvious that earlier passage of the law will 
be highly desirable. 

Since the rejection of the Bell plan by the Capital 
Transit Company has terminated the planning for the con- 
tinuance of the Capital Transit Company franchise, and 
since the sale of all assets to the National City Lines ex- 
presses the complete lack of interest in a continuation of 
the franchise, there appears to be no sound basis for the 
enactment of H. R. 8901 in pending transit legislation. 
The provisions of S. 3073, authorizing the Commissioners 
to issue a franchise and make tax concessions to a qualified 
operator, would appear to be adequate to handle the fur- 
ther negotiations with any of the present applicants for 
private ownership who may demonstrate a capability of 
performing by acquiring the Capital Transit Company 
properties. 
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If the contract between Capital Transit Company and 
National City Lines or any other party is consummated 
before August 15, 1956, the Commissioners would grant a 
franchise and withdraw the proceedings in eminent do- 
main. If the contract is not consummated before August 
15, 1956, the Transit Authority under the powers granted 
it by Title III of S. 3073 would still be able to sell the 
transit system; and the Commissioners would be able to 
grant a franchise to a private operator. After August 14, 
1956, the franchise that the Commissioners would grant 
would be in principle essentially the same that they were 
willing to recommend to Congress in conjunction with the 

Bell plan. 
154 The Commissioners, however, wish to suggest cer- 

tain amendments to the Bill S. 3073. The Bill as 
passed by the Senate provides that the Board of Directors 
for the interim Authority shall consist of the Commission- 
ers of the District of Columbia. The duties and respon- 
sibilities with which the Commissioners are already 
charged require their full attention, time, and efforts. It is 
practically impossible for them to assume the further obli- 
gation of organizing the directing the operation of a metro- 
politan transit system. For this reason the Commissioners 
recommend that S. 3073 be amended as set forth in Exhibit 
“<T’? so as to give to the Commissioners the authority to’ 
appoint a board of directors for the interim Authority. 
It would also appear advisable to amend Section 302 of 
the Bill as it passed the Senate so that the ‘‘certificate of 
authority’’ mentioned therein be denominated a ‘‘fran- 
chise’’ and further amended to give the Commissioners 
authority to provide in the franchise for the effective date 
of new schedules substantially as set out in lines 2 to 22, 
page 58 of the Bill as it passed the House with the amend- 
ments suggested in Exhibit C; and also to provide that the 
franchise shall be subject to such terms and conditions as 
the Commissioners may deem in the public interest. 

In conclusion, the Commissioners strongly urge Congress 
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to pass the Bill S. 3073 substantially in the form that it 
passed the Senate and with the amendments indicated 
above, as soon as possible and not later than July 15th, in 
order that the District of Columbia and certain contiguous 
areas will be assured of mass transit services upon the ex- 
piration of the franchise of the Capital Transit Company 
under conditions that are consistent with the public in- 
terest. 
With kindest personal regards, 


Sincerely yours, 


Board of Commissioners, D. C. 
Enclosures: Exhibits ‘‘A’’ thru ‘‘I’’ 


& e * * * * 
©. Roy Chalk Affidavit, Exhibit “A” 
(Balance Sheet and Financial Statements Described in Para. 
l(a) of Sub-Exhibit “F’’) 
CapitaL Transit ComMPANY 
AND 
Supsmprary Companies 
FINANCIAL AND STATISTICAL STATEMENTS 
For Use or Directors 
for the 
Monts or May 1956 
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CAPITAL TRANSIT COMPANY and SUBSIDIARY COMPANIES 
CONSOLIDATED INCOME STATE 
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CAPITAL TRANSIT COMPANY AND MONTGOMERY BUS LINES, INCORPORATED 


CCMPARATIVE INCOME STATELIENT OF RAIL AND BUS OPERATING NCGS BEFORE INCGE TAXES 
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CAPITAL TRANSIT COMPANY 


CAPITAL TRANSIT COMPANY and SUBSIDIARY COMPANY 


CONSOLIDATED BALANCE SHEET 


ASSETS 


CURRENT ASSETSs 
Cash 
Accounts receivable 
Material and supplies — at average cost or less 
Prepayments 


TOTAL CURRENT ASSETS 
DEFERRED ACCOUNTS RECEIVADLE 


PROPERTY, PLANT AND EQUIPMENT e 
Road and equipment = at original cost 
Lesst A400 ated depreciation 
Road and Equipment — Net 
Miso, physioal property — at cost, less depreciation 


PROPERTY, PLANT AND EQUIPMENT — NET 


TOTAL 


LIABILITIES AND STOCKHOLDERS EQUITY 
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CAPITAL TRANSIT COMPANY 


CAPITAL TRANSIT COMPANY and SUBSIDIARY COMPANY 


CONSOLIDATED BALANCE SHEET 


ASSETS 


CURRENT ASSETS: 
Cash 
Accounts receivable 
Material and supplies — at average cost or lese 
Prepayments 


TOTAL CURRENT ASSETS 
DEFERRED ACCOUNTS RECEIVADLE 


PROPERTY, PLANT AND EQUIPMENT s 
Road and paben PEN - at original cost 
Lesst 400 ated depreciation 
Road and Equipment — Net 
Miso, physical property - at cost, less depreciation 


PROPERTY, PLANT AND EQUIPMENT = NET 
TOTAL 


LIABILITIES AND STOCKHOLDERS EQUITY 





CURRENT LIABILITIES: 
Accounts poyable 
Salaries and wages payable 
Vacations 
Dividend payable 
Inoome taxes 
Other taxes 
Tare tokens outstanding 


TOTAL CURRENT LIABILITIES 


RESEAVE FOR INJURIES AND DAAAGES 
RESERVE FOR \WARITE~OFF OF STREET RAILIIAY FACILITIES 
PrOMSIGaL Stoke bathoulesd and issued 960,000 shares of 
$19.50 par value , 
Capital Surplus 
Earned Surplus 
TOTAL STOCKHOLDERS LQUITY 


TOTAL 


Oe Oe ee er eens — 
ee es oe eee SP RE SE 





May 31, 1956 31, 1955 





$ 6,915,430.34 
119,571.29 



















792 024,25 1,130, 312.16 
vemervn 049545 022 | 1899936041 
7,911,570.94, 4, 266,721.00 

" 24,000.00 - 
47,691,100.66 | 48,095,964,76 
_ BO gLT2 y290 442 | 27.496 ,020076 
16,516,610.24 | 20,599,964,00 
con can ROOD LL ts 
16,521,496,12 | 20,611,333,61 
$26,457,009.06 | $24,678,054.61 





634,472.84 | $ 524,049.33 






465,425,417 657,931.80 

275, 702,01 736,377.26) 

- 288 ,000,00 

2745.05 151,950.92 

443,844,268 529,777.55 

wv uB15 458034 | 272027933 

2,037, 647.69 3,159,114.53 

1,116,277242 911,240.72 
3,477,615517 


16,720,000,00 | 16,720,000,00 
16, 700,06 16,700.06 
1,088,826, 72 2 070,900.32 


os8ee oe 


19,825,528,78 | 20,607,600.37 


$26,457,069.06 | $24,676,054,61 
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205 O. Roy Chalk Affidavit, Exhibit “B” 
AGREEMENT AMENDING AGREEMENT OF 
JULY 7, 1956 


Tus AGREEMENT, dated July 17, 1956, between Capital 
Transit Company, a corporation organized under the laws 
of the District of Columbia, and T. C. A. Investing Cor- 
poration, a Delaware Corporation, 


WITNESSETH : 


_ Inconsideration of the mutual covenants expressed here- 

in and in the Agreement dated July 7, 1956, between the 
‘parties hereto, said parties do hereby stipulate and agree 
as follows: 

The Agreement between the parties dated July 7, 1956 
is hereby amended by substituting in place of the proposed 
franchise and miscellaneous provisions set forth in Exhibit 
#1 to said Agreement of July 7, 1956, (said Exhibit +1 
being dated ‘‘7-6-56’’) the franchise and other provisions 
as set forth in the Conference Report to accompany S. 3073, 
dated July 17, 1956, 84th Congress, 2d Session, a copy of 
- which is attached hereto and made a part hereof. 


CapitaL Transit ComMPANY 


By /s/ J. A. B. BroapwatTer 
President 


T. ©. A. Investinc CoRPORATION 


By /s/ O. Roy CHatx 
President 





206 Tats AGREEMENT, dated July 7th, 1956, between 

Capital Transit Company, a corporation organized 
under the laws of the District of Columbia, (hereinafter 
referred to as ‘‘Capital Transit’’), and T. C. A. Investing 
Corporation, a Delaware corporation, (hereinafter referred 
to as “*TCA’’), 
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WYItNESSETH : 


1. Capital Transit represents and warrants that: 


(A) Its books and accounts have been kept in accordance 
with generally accepted accounting practices and the re- 
quirements of the Public Utilities Commission of the Dis- 
trict of Columbia; it verily believes the attached balance 
sheet and financial statements as at May 31, 1956 [identical 
to Balance Sheet and Financial Statesments described in 
Para. 1(a) of Sub-Exhibit ‘‘F’’ to Exhibit ‘‘A’’ to O. Roy 
Chalk Affidavit] do reflect the financial position of Capital 
Transit at that date, with adequate reserves for all taxes, 
federal, state and local, and do truly state the operating 
results of Capital Transit’s operations for the month of 
May, 1956, and for the five months’ period ended May 31, 
1956, except as to any contingent liabilities and except as to 
any liabilities of Capital Transit represented by pending 
claims or for which claims have not been made or pre- 
sented. 


(B) Neither Capital Transit nor its officers or general 
counsel have any knowledge of any threatened litigation, 
contingent liabilities or claims against it, except as set 
forth in a letter of this date from its counsel, Hogan & 
Hartson, to TCA, which, if finally decided against Capital 
Transit weuld substantially and adversely affect the finan- 
cial condition of Capital Transit as shown by said balance 
sheet and financial statements. 


(C) Capital Transit has good and marketable title to all 
its properties and assets, real and personal, including those 
reflected in the balance sheet of May 31, 1956, (except as 
since sold or otherwise disposed of in the ordinary course 
of business, as per schedule initialed by the parties), sub- 
ject to no mortgage, pledge, lien, conditional sale agree- 

ment, encumbrance, or charge, except as shown on 
207 such balance sheet as securing specified liabilities 
(with respect to which no default exists), and except 

for minor imperfections of title and minor encumbrances, 
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(other than liens for the payment of money), if any, which 
are not substantial in amount, do not materially detract 
from the value of the properties subject thereto, or ma- 
terially impair Capital Transit’s operations, and have 
arisen only in the ordinary course of business, and except 
easements, reservations, restrictions, conditions and cove- 
nants of record, and except for any state of facts which an 
accurate survey might disclose, and rights of tenants de- 
scribed in a memorandum of even date herewith, initialed 
by the parties. 


(D) If the franchise contained in Part 1 of Exhibit No. 
1 hereto attached is enacted into law substantially in the 
form thereof, the New Company will have franchises, 
rights, powers, privileges and licenses appropriate and 
necessary to enable it to carry on the electric railway, 
motor bus, public transportation company and common ¢ar- 
rier operations and business in substantially the same man- 
ner as Capital Transit has carried on such operations and 
business for the past several years. 


2. TCA agrees to form a wholly owned subsidiary cor- 
poration under the provisions of the District of Columbia 
Business Corporation Act (herein called the ‘‘New Com- 
pany’’), with power to acquire, construct, own and operate 
directly transit properties within the District of Columbia 
and either directly or through subsidiaries in adjacent 
states, including the power to acquire, own and operate the 
properties to be conveyed to the New Company in accord- 
ance with this agreement, and to acquire and own the stock 
and/or bonds of any other company or companies engaged 
in the transportation of passengers by street railway or 
bus in the District of Columbia and adjacent states, with 
the power to mortgage its property, rights, and franchises, 
to issue debentures, notes, or other evidences of indebted- 
ness, and to conduct such other activities as may be useful 

or necessary in connection with or incident to the 
208 foregoing purposes, including the power to buy, sell, 
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hold, own and convey real estate within and without the 
District of Columbia. Said New Company when incor- 
porated shall become and remain subject in all respects to 
regulation by the Public Utilities Commission of the Dis- 
trict of Columbia or its successors, as herein provided, to 
the extent of the jurisdiction vested in it or them by law 
over corporations engaged in the transportation of passen- 
gers by street railway or bus within the District of 
Columbia. 


* * * * * tad * e * * 


4. Upon the organization of the New Company, and sub- 
ject to the fulfillment of the conditions below set forth, at 
the closing as hereinafter defined, the following trans- 
actions shall be carried out substantially simultaneously: 


(A) Capital Transit shall assign, convey, transfer and 
cause to be vested in the New Company all its assets, all 
moneys or securities of every form owned by it, whether 
held as cash, securities, choses in action, or special funds 
of any nature, (except deposits made since June 1, 1956, 
with Capital Transit in connection with offers made to pur- 
chase all of its assets), all its estates, lands, rights, powers, 
privileges, licenses, permits, certificates, franchises and 
properties, real and personal, tangible and intangible, of 
every kind, including, but not limited to, all its physical 
property, real and personal, tracks, lands, buildings, shops, 
structures, machinery, rolling stock, buses, easements, fran- 
chise rights, operating and other contracts, for the use of 
tracks, power, exchange of facilities or otherwise directly 
or indirectly connected with or relating to and used in the 
operation and business of its electric railway, motor bus, 
public transportation company and common carrier, situ- 
ate in the District of Columbia and State of Maryland, 

(subject to all conditions of said contracts), includ- 
209 — ing, but not limited to, property rights, permits, cer- 
tificates, and franchises, if any, and all of the issued 
and outstanding shares of capital stock of Montgomery 


Pee 
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ow 
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Bus Lines, Incorporated, a Maryland corporation, (herein- 
after called Montgomery) ; provided, however, that nothing 
herein shall be understood to include the transfer of the 
right of Capital Transit to exist as a corporation, or the 
rights of Capital Transit to exercise the corporate powers 
to be retained by it hereunder, and provided further, that 
anything in this agreement to the contrary notwithstand- 
ing, Capital Transit shall retain its right to income tax re- 
funds (and interest thereon) of amounts paid by it and 
not by New Company, and shall retain its rights under the 
income tax laws to offset against future income any losses 
or other deductions heretofore or hereafter sustained by 
it, without accountability to New Company or TCA for the 
benefit of said refunds, losses or other deductions; but 
New Company shall have the right to have losses or other 
deductions sustained on or before the date of closing (in- 
cluding any loss on this sale) first offset against past in- 
come of Capital Transit to the extent and in the manner 
provided by the income tax laws, with any interest liability 
resulting from said offset being payable by New Com- 
pany. Capital Transit shall execute all deeds, bills of sale, 
instruments, assignments and other conveyances reason- 
ably requisite for such purpose. The assets to be conveyed 
hereunder are as above set forth as of the closing date. 
Any and all such conveyances and bills of sale shall be by 
special warranty recordable instruments, as defined by the 
District of Columbia Code. 


(B) In consideration thereof, the New Company shall: 


(1) Pay to Capital Transit the sum of $9,600,000.00 in 
cash, or by certified check, of which the $500,000.00 de- 
posited by TCA, as hereinafter referred to, shall be a part; 


(2) Execute and deliver to Capital Transit its first lien 
deed of trust in such form and substance as shall be mu- 
tually agreed upon, including release clauses by the 

210 parties hereto, securing payment of the balance of 
$3,940,000.00, which deed of trust shall include, with- 
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out limitation, all of the real estate conveyed by Capital 
Transit to the New Company. The notes secured by said 
deed of trust shall bear interest at the rate of 5 per cent 
per annum, payable semi-annually; shall mature fifteen 
years after date with annual principal amortization of 
$200,000.00, payable $100,000.00 semi-annually. Said notes 
and deed of trust shall be subject to pre-payment, in whole 
or in part, prior to maturity, without penalty on thirty 
(30) days’ prior written notice to the holder of said notes 
and deed of trust, and said notes and deed of trust shall 
so provide; 


(3) Assume and discharge, as the same mature, all the 
liabilities of Capital Transit and Montgomery of every 
kind and nature whatsoever, whether set forth in the at- 
tached balance sheet or not, provided, however, that the 
New Company shall not be liable to any dissenting stock- 
holder of Capital Transit Company for the fair value of 
the stock of any such stockholder who shall qualify to be 
entitled to receive payment of such fair value. Included, 
without limitation, in the obligations of Capital Transit 
assumed by the New Company under the terms of this 
agreement are any and all income tax liabilities, now or 
hereafter claimed to be due, past or present, assessed or 
not assessed, of Capital Transit to and including the clos- 
ing date hereunder, (taxes for the current year to be com- 
puted for this purpose as if the period ending on such 
closing date were a taxable year) ; and all interest imposed 
with respect to such liabilities; provided, however, that 
Capital Transit within ten (10) days after written notice 
of any and each such income tax claim, whether there be 
one or more thereof, shall notify the New Company in writ- 
ing thereof, and within ten (10) days after receipt of any 
and each notice, said New Company shall elect whether to 
pay or contest any and each such income tax claim. In the 
event the New Company elects to contest the same, Capital 
Transit, at the request of the New Company, at its sole 
cost and expense, shall employ attorneys of its selection to 
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contest the same and, in the event such contest is unsuc- 
cessful, upon written demand of Capital Transit, said New 

Company shall immediately pay and discharge any 
211 and each such income tax claim and furnish Capital 

Transit with written evidence of such payment and 
discharge; provided, further, that Capital Transit shall 
not be bound or required to employ or pay such attorneys 
for any services rendered beyond the entry of a judgment 
or decree as a result of the trial of any such contested 
claim in the court of original jurisdiction in which such 
trial occurred, unless said attorneys recommend an appeal 
from any or each such judgment or decree, in which event 
Capital Transit shall employ said attorneys, at its sole 
cost and expense, to prosecute each said appeal to final 
decision. If its counsel recommend against such appeal, 
but the New Company so requests, Capital Transit agrees 
to appeal, but the cost thereof, including, but not limited to, 
reasonable attorneys’ fees, shall be borne by the New Com- 
pany. In any event, in any protest, contest, appeal or 
other proceeding to which this sub-section applies, the 
New Company may, at its own expense, conduct such pro- 
ceeding with or without counsel for Capital Transit; and 


(4) In writing, assume and covenant and agree to 
promptly keep and perform each and every, all and sin- 
gular, the agreements, conditions, covenants, promises, pro- 
visions and terms of any and all agreements, contracts, 
commitments or obligations to which Capital Transit is a 
party, on the part of Capital Transit to be kept and per- 
formed, or which Capital Transit is obligated or required 
to keep and perform, as per schedule of even date here- 
with initialed by the parties, provided, however, that the 
New Company shall not be liable to any dissenting stock- 
holder of Capital Transit for the fair value of the stock 
of any such stockholder who shall qualify to be entitled to 
receive payment of such fair value. 


(C) Capital Transit, in order to carry out the intent 
hereof, shall, simultaneously with the transfers herein pro- 
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vided for, cease to and thereafter not operate as an elec- 
tric railway, motor bus, public passenger transportation 
company and common carrier of passengers, and promptly 
thereafter shall cause its name to be changed, and will 
eliminate the word ‘‘Transit’’ therefrom and will not use 
the word ‘‘transportation’’ as a part thereof. 


* * * ae * * * So we 


212-6. The consummation of the transactions pro- 
vided for in this agreement shall be conditioned upon 
the following: 


(A) The enactment into law prior to August 14, 1956, 
and the taking effect as to the New Company on such date 
or on such extended date as the parties hereto may agree 
upon in writing and as may be permitted by said law, of 
the provisions of such franchise, above referred to, in sub- 
stantially the form and substance attached hereto and made 

apart hereof, marked Exhibit 1; provided, however, 
213 ~—«‘ that if the said taking effect as to the New Company 
does not occur because of an affirmative act, in bad 
faith, or course of action, in bad faith, by the New Com- 
pany or TCA, or, if the said taking effect as to the New 
Company does not occur because of a default under this 
agreement on the part of the New Company or TCA re- 
sulting from an act or omission on the part of TCA or 
the New Company in keeping and performing the terms 
and provisions of this agreement on the part of TCA and 
the New Company to be kept and performed, then, for all 
purposes of this agreement, this condition shall be deemed 
and considered to have been complied with, fulfilled and 
performed. 


(B) The enactment into law prior to August 14, 1956, 
of the provisions set forth in said Exhibit 1, hereto at- 
tached, as ‘‘Miscellaneous Provisions’? and as part 2 
thereof, in substantially said form and substance, 
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220 16. Any notices required to be given hereunder 

shall be sufficient if in writing and mailed, with full 
postage prepaid, via registered mail, and if addressed to 
TCA, shall be addressed to TCA, ¢/o Emil Rogers, Esquire, 
570 Seventh Avenue, New York 18, New York; and if ad- 
dressed to the New Company, one copy thereof shall be 
addressed to D. C. Transit System, Inc., c/o Emil Rogers, 
Esquire, 570 Seventh Avenue, New York 18, New York, 
with copies to Harvey M. Spear, Esquire, 60 Hast 42nd 
Street, New York 16, New York, and to Colladay & Colla- 
day, 1331 G Street, N. W., Washington 5, D. C.; and if 
addressed to Capital Transit, shall be addressed to Capital 
Transit Company, attention of Edmund L. Jones, Esquire, 
c/o Hogan & Hartson, 810 Colorado Building, Washington 
5, D. C., with copies to J. A. B. Broadwater, c/o Capital 
Transit Company, 36th & M Streets, N. W., Washington 7, 
D. C., and Joseph M. Glickstein, Esquire, P. O. 1086, Jack- 
sonville 1, Florida; or such other address or addresses as 
the respective parties hereto may hereafter, from time to 


time, designate in writing. 


230 O. Roy Chalk Affidavit 
Exhibit “B” (Sub-Exhibit +1) 
TITLE I 
Part 1.—FrancuHIsE Provisions 
7-6-56 


* * we oa cs * * * 


Sec. 8. (a) As of August 15, 1956, paragraph num- 

bered 5 of section 6 of the Act entitled “An Act mak- 

ing appropriations to provide for the expenses of the 
Government of the District of Columbia for the fiscal year 
ending June thirtieth, nineteen hundred and three, and for 
other purposes’’, approved July 1, 1902, as amended (D. C. 
Code, sec. 47-1701), is amended by striking out the third and 
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fourth sentences and inserting in lieu thereof the following: 
“Each gas, electric-lighting, and telephone company 
235 shall pay, in addition to the taxes herein mentioned, 
the franchise tax imposed by the District of Colum- 
bia Income and Franchise Tax Act of 1947, and the tax 
imposed upon stock in trade of dealers in general mer- 
chandise under paragraph numbered 2 of section 6 of said 
Act approved July 1, 1902, as amended.” 
(b) Notwithstanding subsection (a) of this section, the 
Corporation shall be exempt from the following taxes: 


(1) The gross sales tax levied under the District of 
Columbia Sales Tax Act; 


(2): The compensating use tax levied under the District 
of Columbia Use Tax Act; 


(3) The excise tax upon the issuance of titles to motor 
vehicles and trailers levied under subsection (j) of section 
6 of the District of Columbia Traffic Act of 1925, as 
amended (D. C. Code, sec. 40-603 (j) (4)); and 


(4) The taxes imposed on tangible personal property, 
to the same extent that the Capital Transit Company was 
exempt from such taxes immediately prior to the effective 
date of this section under the provisions of the Act of July 
1, 1902, as amended. 


(5) The mileage tax imposed by subparagraph (b) of 
paragraph 31 of section 7 of the Act approved July 1, 1902, 
as amended (D. C. Code, sec. 47-2331 (b)). 


roe * * * * * * ad ak & 


243 Sec. 14. The Corporation, at the time it acquires 

the assets of Capital Transit Company, shall become 
subject to, and responsible for, all liabilities of Capital 
Transit Company of whatever kind or nature, known or 
unknown, in existence at the time of such acquisition, and 
shall submit to suit therefor as though it had been originally 
liable, and the creditors of Capital Transit Company shall 
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have as to the Corporation all rights and remedies which 
they would otherwise have had as to Capital Transit Com- 
pany: Provided, however, That the Corporation shall not 
be liable to any dissenting stockholder of Capital Transit 
Company for the fair value of the stock of any such stock- 
holder who shall qualify to be entitled to receive payment 
of such fair value. No action or proceeding in law or in 
equity, or before any Federal or District of Columbia 
agency or commission, shall abate in consequence of the 
provisions of this section, but such action or proceeding may 

be continued in the name of the party by or against 
244 which it was begun, except that in the discretion of 

the court, agency, or commission the Corporation 
may be substituted for the Capital Transit Company. In 
any and all such actions or proceedings, the corporation 
shall have, and be entitled to assert, any and all defenses 
of every kind and nature which are or would be available 
to Capital Transit Company or which Capital Transit Com- 
pany would be entitled to assert. 


245 Part 2. MiscELLANEOUS PROVISIONS 


Sec. 21. Part 1 of this title shall take effect on August 
15, 1956, but only if prior thereto D. C. Transit System, Ine. 
(referred to in this part as the “Corporation’’) has ac- 
quired the assets of Capital Transit Company and has 
notified the Commissioners of the District of Columbia in 
writing that it will engage in the transportation of pas- 
sengers within the District of Columbia beginning on 
August 15, 1956. If the Corporation has not acquired the 
assets of Capital Transit Company prior to August 15, 
1956, and Capital Transit Company files with the Com- 
missioners of the District of Columbia a valid contract be- 
tween it and the Corporation providing for such acquisition 
and Capital Transit Company agrees to furnish service on 
monthly permits as hereinafter provided, under the same 
conditions and at the same rates of fare in existence on 
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August 14, 1956, the said Commissioners shall, from time 
to time, extend the time, but not beyond November 15, 1956, 
within which the Corporation may give the notice required 
under this section and shall also, from time to time, extend 
the time, but not beyond November 15, 1956, when the Cor- 
poration shall commence its operations under the franchise 

granted by part 1 of this title. If such extensions are 
246 granted, Capital Transit Company shall be author- 

ized under said monthly permits issued from time 
to time by the said Commissioners to continue its electric 
railroad, motor bus, public transportation and common ¢car- 
rier business until the date of the acquisition of its assets 
by the Corporation. If the Corporation has not acquired 
the assets of Capital Transit Company prior to August 15, 
1956, but does acquire such assets during the period of such 
extension or extensions, the Corporation shall, on the date 
of such acquisition, give written notice thereof to the Com- 
missioners, and part 1 shall take effect upon such date of 
acquisition. All powers and authority granted the Com- 


missioners by section 3 of the Act of August 14, 1955 (Pub- 
lie Law 389, Eighty-fourth Congress), shall continue in full 
force and effect during the period of such extension or ex- 
tensions. 


* * 
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O. Roy Chalk Affidavit 
Exhibit “C’ 
[Conference Committee Print] 
July 17, 1956 
HOUSE OF REPRESENTATIVES 
84th Congress, 2nd Session 
Report No. 2751 


Mass TRANSPORTATION IN THE District oF COLUMBIA 
—Ordered to be printed 


, from the committee of conference, 
submitted the following 


CONFERENCE REPORT 
[To accompany 8. 3073] 


The committee of conference on the disagreeing votes of 
the two Houses on the amendments of the House to the 
bill (S. 3073) to provide for an adequate and economically 
sound transportation system or systems to serve the Dis- 
trict of Columbia and its environs, and for other purposes, 
having met, after full and free conference, have agreed to 
recommend and do recommend to their respective Houses 
as follows: 


That the Senate recede from its disagreement to the 
amendment of the House to the text of the bill and agree 
to the same with an amendment as follows: 

In lieu of the matter proposed to be inserted by the 
House amendment insert the following: 
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TITLE I 


Part 1.—FRaNCHISE PROVISIONS 


* * * * * e * * * 


252 See. 8. (a) As of August 15, 1956, paragraph num- 

-bered 5 of section 6 of the Act entitled ‘‘An Act 
making appropriations to provide for the expenses of the 
Government of the District of Columbia for the fiscal year 
ending June thirtieth, nineteen hundred and three, and 
for other purposes’’, approved July 1, 1902, as amended 
(D. C. Code, see. 47-1701), is amended by striking out the 
third and fourth sentences and inserting in lieu thereof the 
following: ‘‘ Each gas, electric-lighting, and telephone com- 
pany shall pay, in addition to the taxes herein mentioned, 
the franchise tax imposed by the District of Columbia In- 
come and Franchise Tax Act of 1947, and the tax imposed 
upon stock in trade of dealers in general merchandise un- 
der paragraph numbered 2 of section 6 of said Act ap- 
proved July 1, 1902, as amended.’’ 


* * * * * * * * * * 


256 Sec. 14. The Corporation, at the time it acquires 

the assets of Capital Transit Company, shall be- 
come subject to, and responsible for, all liabilities of Capi- 
tal Transit Company of whatever kind or nature, known 
or unknown, in existence at the time of such acquisition, 
and shall submit to suit therefor as though it had been 
originally liable, and the creditors of Capital Transit 
Company shall have as to the Corporation all rights and 
remedies which they would otherwise have had as to 
Capital Transit Company: Provided, however, That the 
Corporation shall not be liable to any dissenting stock- 
holder of Capital Transit Company for the fair value of the 
stock of any such stockholder who shall qualify to be en- 
titled to receive payment of such fair value. No action or 
proceeding in law or in equity, or before any Federal or 
District of Columbia agency or commission, shall abate 
in consequence of the provisions of this section, but such 
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action or proceeding may be continued in the name of the 
party by or against which it was begun, except that in the 
discretion of the court, agency, or commission the Corpo- 
ration may be substituted for the Capital Transit Company. 
In any and all such actions or proceedings, the Corporation 
shall have, and be entitled to assert, any and all defenses of 
every kind and nature which are or would be available to 
Capital Transit Company or which Capital Transit Com- 
pany would be entitled to assert. 


* * * * 


TITLE II 


Sec. 201. (a) Part 1 of title I shall take effect on August 
15, 1956, but only if prior thereto D. C. Transit System, 
Ine. (referred to in this title as the ‘‘Corporation’’) has 
acquired the assets of Capital Transit Company and has 
notified the Commissioners of the District of Columbia in 
writing that it will engage in the transportation of pas- 
sengers within the District of Columbia beginning on 


August 15, 1956. If the Corporation has not acquired the 
assets of Capital Transit Company prior to August 15, 
1956, but does thereafter acquire such assets, the Corpora- 
tion shall, on the date of such acquisition, give written 
notice thereof to the Commissioners, and part 1 of title I 
shall take effect upon such date of acquisition. 


* * * sd a 5 * * * ” 


Subsection (a) of section 8 of the conference sub- 

stitute relieves the Corporation of the obligation to 

pay the 2 percent gross receipts tax which under existing 

law it would be required to pay upon commencement of 
its operations in the District of Columbia. 

Subsection (b) of such section 8 specifically exempts the 
Corporation from the District of Columbia Sales Tax Act 
and the corresponding compensating use tax levied under 
the District of Columbia Use Tax Act (where purchases 
are made out of the District and brought into the District), 
and the tax imposed on the issuance of titles to motor ve- 
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hicles. It also exempts the Corporation from the District 
of Columbia taxes imposed on tangible personal property 
to the same extent that Capital Transit Company is exempt 
from such taxes immediately prior to the effective date 
of the section. 
262 Section 3 of the House amendment contained the 
same exemptions for the Capital Transit Company 
as are provided for the Corporation under section 8 of 
the conference substitute. 


* * * * 2 & * * * e 


264 Section 14 is a provision, substantially similar to 

one contained in the contract under which D. C. 
Transit System, Inc., is to acquire the assets of Capital 
Transit Company, spelling out the respects in which D. C. 
Transit is to become subject to, and responsible for, the 
liabilities of Capital Transit Company. 


267 (Filed February 21, 1957) 
Affidavit of James H. Flanagan 
[Attested February 21, 1957 and filed in support of Plain- 


tiff’s Motion for Summary Judgment and for a Declaratory 
Judgment] 


District oF CoLUMBIA, ss: 
James H. FuanaGan, being duly sworn, deposes and says: 


1. At all times hereinafter described since August 15, 
1956, I was and still am Vice President and Comptroller 
of D. C. Transit System, Inc. (hereinafter referred to as 
D. C. Transit), plaintiff herein, which maintains its office 
at 36th and M Streets, N.W., Washington, D. C. 


2. For approximately three-and-one-half years prior to 
August 15, 1956, I was Vice President and Comptroller of 
Capital Transit Company which maintained its office at 
36th and M Streets, N.W., Washington, D. C., up until 
August 15, 1956. 
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3. Prior to said position with Capital Transit Company, 
I served as Chairman of the Public Utilities Commission of 
the District of Columbia for eleven years from 1942 to 1953. 


4. Among my responsibilities, in the positions as an 

officer of D. C. Transit and prior thereto of Capital 

268 Transit Company described above, was and is the 

responsibility for filing tax returns with the various 

departments of the District of Columbia government, in- 

cluding the responsibility for filing any and all returns 
relating to the Gross Receipts Tax. 


5. On July 10, 1956, I executed and sent to the District 
of Columbia Tax Assessor for filing a return showing the 
gross receipts of Capital Transit Company for the period 
from July 1, 1955, through June 30, 1956. A photostat copy 
of said return is attached hereto as Exhibit ‘‘A.” [The 
Exhibit “A’’ herein referred to is identical to Exhibit I 
attached to the affidavit of James L. Martin, Assessor, D.C.- 
JA—] 


6. Pursuant to the requirements of the Public Utilities 
Commission of the District of Columbia, Capital Transit 
Company customarily filed a monthly report of operations 
as a matter of public record and, in addition, furnished to 
the Public Utilities Commission a copy of the balance sheet 
of the Company as of the end of each month. 


7. For many years prior to August 1955 Capital Transit 
Company accrued on its books each month an amount equal 
to 2% of its gross receipts within the District of Columbia, 
in anticipation of the gross receipts tax for the subsequent 
fiscal year. On August 14, 1955, there was enacted into law 
Public Law 389, 84th Congress, 1st Session, which revoked 
the charter and franchise of Capital Transit Company, ef- 
fective as of midnight August 14, 1956. During the months 
following the enactment of said law, Capital Transit Com- 
pany gave consideration to eliminating the accural for the 
gross receipts tax since it was felt that there was serious 
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doubt as to whether said Company would be liable for 
said tax. Since it was possible that additional legislation 

might be enacted returning the charter and franchise 
269 to Capital Transit Company, it was decided by Capi- 

tal Transit Company that it would continue to ac- 
crue the amount of said tax on the same basis and in the 
same manner as said accrual had been made on the books 
of the Company for the years prior thereto. Accordingly, 
Capital Transit Company continued to accrue said tax 
monthly and there was shown on its books as of August 
14, 1956, a liability account with a credit balance in the ac- 
count of $480,244.97 entitled ‘‘Gross Receipts Tax—D. C.’’ 


8. After the close of the fiscal year 1956 ending June 30, 
1956, and after the filing of the return for gross receipts on 
July 11, 1956 (Exhibit ‘‘A”, attached hereto), further 
legislation was enacted on July 24, 1956, affecting said tax 
in the form of Public Law 757, 84th Congress, 2nd Session. 


9. Ever since the enactment of Public Law 757, I have 
been of the opinion that neither Capital Transit Company 
nor D. C. Transit System, Inc. was liable for any tax based 
upon the gross receipts of Capital Transit Company for 
the fiscal year 1956 ended June 30, 1956. When the in- 
dependent public accountants and auditors for Capital 
Transit Company (Price Waterhouse & Co.) were making 
their final audit and preparing their closing adjustments 
and entries for Capital Transit Company as of midnight 
August 14, 1956, I called their attention to my views as to 
this account, and recommended that the liability accrual be 
modified in view of the provisions of Public Law 757. 


10. The recommendations of Price Waterhouse & Co. con- 
formed with my suggestions and, after authorization by 
the appropriate officials of Capital Transit Company 

270 | (renamed The Universal Corporation), the name 
' of the account on the books of Capital Transit Com- 
pany was changed as of August 14, 1956, to read ‘‘Reserve 
for Disputed Local Taxes.’’ The final baiance sheet of 
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Capital Transit Company, as of midnight August 14, 1956, 
similarly showed said account as “Reserve for Disputed 
Local Taxes.”’ 


11. The books of account of D. C. Transit System, Inc. 
were not opened until the books of Capital Transit Com- 
pany were closed and until the final entries of Price Water- 
house & Co. had been reflected on the books of Capital 
Transit Company. The books of account of D. C. Transit 
System, Inc. were opened with a credit balance in the 
amount of $480,244.97 in an account entitled ‘‘Reserve for 
Disputed Local Taxes.” This designation is the only 
designation which has ever appeared on the books of D. C. 
Transit System, Inc. for the amount of tax claimed by the 
District of Columbia Tax Assessor based upon the gross 
receipts of Capital Transit Company. 


12. After August 15, 1956, the date of the closing, all 
bills addressed to Capital Transit Company at 36th and M 
Streets, N.W., Washington, D. C., and delivered to that ad- 
dress were forwarded to me. On or about September 4, 
1956, I received in the ordinary course of inter office mail 
at D. C. Transit System, Inc. the original bill, a copy of 
which is attached to the Complaint in this case as Exhibit 
‘¢A-1.’? Such bill was processed as were all other bills re- 
ceived during the months folowing the closing addressed 
to Capital Transit Company at 36th and M Streets, N.W. 
Bills representing liabilities of Capital Transit Company 
as of the closing were processed and paid by my office 

pursuant to the Agreement dated July 7, 1956 and 
271 pursuant to Section 14 of the franchise (Public Law 
757). 


13. During the months folowing the closing, my office 
processed and paid several hundred bills adressed to Capi- 
tal Transit Company representing liabilities of Capital 
Transit Company assumed by plaintiff. When I received 
the bill for the gross receipts tax claimed in this case, I 
vonsidered that such bill did not, in my opinion, represent 


a liability of Capital Transit Company as of the closing 
and so I contacted Mr. O. Roy Chalk, President of D. C. 
Transit System, Inc., and conferred with him and subse- 
quently with counsel, Mr. Harvey M. Spear, concerning said 
bill. It was my opinion and recommendation to Mr. Chalk 
that we resist the imposition and payment of said tax be- 
cause I believed then, and I still do believe, that neither 
D. C. Transit System, Ine. nor Capital Transit Company 
was, or is, liable for the payment of said tax. During said 
discussions with Mr. Chalk and Mr. Spear, I turned over 
the original of said bill to Mr. Spear. 


/s/ James H. FLtanacan 
James H. Firanacan 


EXHIBIT ‘‘A’’ 
Fiscal Year 1957 


OFFICE OF THE ASSESSOR OF 
THE DISTRICT OF COLUMBIA 


REPORT OF GROSS RECEIPTS 
July 1, 1955—June 30, 1956. 


This report must be filed in the office of the Assessor on 
or before August 1, 1956. 

Name: Capital Transit Company. 

Address: 36th and M Streets, N.W., Washington 7, D. C. 

Gross Receipts Subject to Tax $21,128,108.13 

This return shall be supported by a statement showing, 
in detail: 


(a) By description and amounts, entire gross re- 
ceipts during the period stated above. 


(b) In a second column, claimed eliminations from 
entire gross receipts. Included in this column should 
be interest from Federal, state, county and municipal 
obligations claimed to be exempt, together with any 
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receipts claimed to be return of capital and other 
items claimed to be non-taxable. 


4 (c) In a third column, figures making up the total 
gross receipts subject to tax reported above. 


> I swear (or affirm) that this return and accompanying 
| statement have been examined by me, and, to the best of 
my knowledge and belief, are a true, correct and complete 
return, made in good faith, of taxable gross receipts for 
the period stated. 

Subscribed and sworn to before me this 10th day of 
July, 1956. 

James H. FLrawacan 

> Signature 
Viczt PRESIDENT AND COMPTROLLER 


Title 
THELMA J. ULLMAN 
Notary Publie, D. C. : 
~ My Commission Expires August 14, 1959. 
For office use only: 
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274 (Filed February 21, 1957) 


Affidavit of James Mullaney 


[Attested Feb. 12, 1957 and filed in support of Plaintiff’s 
Motion for Summary Judgment and for a Declaratory 
Judgment] 


State oF Forma, 
City of Jacksonville, ss. : 


James Muuuaney, being duly sworn, deposes and says: 


1. I am President of The Universal Corporation (for- 
merly known as Capital Transit Company) which main- 
tains its main and executive offices in the Colorado Build- 
ing, Washington, D. C. 


2. On July 7, 1956, Capital Transit Company entered into 
an Agreement with T.C.A. Investing Corporation, a Dela- 
ware corporation, whereunder said T.C.A. Investing Cor- 
poration agreed to form a new wholly-owned subsidiary to 
purchase at the closing all the assets and assume all the 
liabilities (with certain minor exceptions) of Capital Tran- 
sit Company. The Agreement provided that the closing of 
the transaction would take place on August 14, 1956, or 
at such other time as the parties thereto might agree upon 
in writing. Subsequently, it was agreed upon between the 
parties to said Agreement that a closing would take place 
at 12:01 A.M. on August 15, 1956. 


275 3. Immediately after the execution of said Agree- 

ment, dated July 7, 1956, Capital Transit Company 
commenced plans to reincorporate under the Business Cor- 
porations Act of the District of Columbia and to change its 
name to The Universal Corporation. Between the date 
of execution of said Agreement of July 7, 1956 and the date 
scheduled for the closing, August 15, 1956, Capital Tran- 
sit Company made plans to move its offices to the Colorado 
Building, Washington, D. C., effective upon the closing of 
said Agreement on August 15, 1956. A lease was entered 
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into as of August 15, 1956, between The Universal Cor- 
poration and the Colorado Building for office space in 
said Colorado Building. The offices of Capital Transit 
Company (The Universal Corporation) were moved on 
August 15, 1956 to the new offices in the Colorado Building. 
Telephone service was installed in said offices in the Colo- 
rado Building in the name of The Universal Corporation, 
commencing as of August 16, 1956, and thereafter Uni- 
versal Corporation commenced to get mail addressed to 
it at the Colorado Building. 


4. On August 17, 1956, The Universal Corporation filed 
with the Superintendent of Corporations of the District 
of Columbia, a form entitled ‘‘Statement of Change of 
Registered Office or Registered Agent, or both’’ in which 
The Universal Corporation notified the Superintendent of 
Corporations of the District of Columbia as follows: 


The address, including street and unmber, to which 
its registered office is to be changed, is Colorado 
Building, 1341 G Street, Northwest, Washington, D. C. 

A copy of said Statement as filed with the Superintendent 


of Corporations on August 16, 1956 and as certified to by 
the Superintendent of Corporations is attached hereto as 
Exhibit A. 
276 +5. During the latter part of August 1956, The 
Universal Corporation was advised that the D. C. 
Unemployment Compensation Board was considering 
transferring the employment rating and identification num- 
ber assigned to Universal under its former name (Capital 
Transit Company) to D. C. Transit System, Inc., the new 
wholly-owned subsidiary formed by T.C.A. Investing Cor- 
poration to purchase the assets and assume the liabilities 
of Capital Transit Company under the Agreement dated 
July 7, 1956. Accordingly, on September 12, 1956, I wrote 
to Mr. William J. Hogan, Jr., Chief, Registration and Rate 
Section, District Unemployment Compensation Board, 451 
Pennsylvania Avenue, N.W., Washington, D. C. requesting 
continuation of rating and identification number for The 





Universal Corporation. This letter showed the address 
of The Universal Corporation to be Colorado Building, 
Washington, D. C. 


6. During the middle of October 1956, our independent 
public accountants and auditors, Price Waterhouse & Co., 
advised our counsel, Hogan & Hartson, that Price Water- 
house & Co. were in the process of completing their audit 
of the books of Capital Transit Company in preparation 
for closing said books as of midnight of August 14, 1956. 
They advised Hogan & Hartson that the books of account 
as of August 14, 1956 under the general classification of 
‘Credit Liabilities’? had shown an account entitled ‘‘Gross 
Receipts Tax—D.C.’’ opposite which a credit balance was 
shown in the amount of $480,244.97. Price Waterhouse 
& Co. further advised that The Universal Corporation 
might give consideration to the question of whether said 
Corporation was liable for said tax in view of the provi- 
sions of Public Law 757, 84th Congress, 2nd Session, which 

had been enacted into law on July 24, 1956. Said 
277 auditors advised Hogan & Hartson further that in 

the opinion of Price Waterhouse & Co. the descrip- 
tion of said account properly could be changed from an 
accrued liability as shown on the books prior to their audit, 
to a reserve for a disputed local tax. 


7. Upon receipt of the inquiry from our independent 
auditors, our counsel, Hogan & Hartson, considered the 
matter and advised The Universal Corporation that in their 
opinion the tax liability was disputable. The Universal 
Corporation thereupon authorized Price Waterhouse & 
Co. to modify the description of said account to read as 
shown in the financial statements described in the follow- 
ing paragraph. 


8. Subsequently, the final report and opinion letter of 
Price Waterhouse & Co. was submitted to The Universal 
Corporation, showing as of August 14, 1956, the amount 
of $480,244.97 as a ‘‘Reserve for disputed local taxes.’’ 
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The opinion letter of Price Waterhouse & Co. accompany- 
ing said financial statements was dated October 18, 1956. 
A copy of said financial statement and opinion letter, dated 
October 18, 1956, are attached hereto as Exhibit B. 


9. At or about the same time, The Universal Corporation 
was advised by D. C. Transit System, Inc. (hereinafter re- 
ferred to as D. C. Transit) that said D. C. Transit was in 
the process of discussing with the District of Columbia 
Tax Assessor the question of their liability and the liability 
of Capital Transit Company for said tax in view of the 
provisions of Public Law 757, 84th Congress, 2nd Session, 
which had been enacted into law on July 24, 1956. D. C. 
Transit requested that we advise them as to our views 

‘as to said liability. We advised D. C. Transit of 
278 ‘the action which we had taken as described above. 

D. C. Transit requested that we send a representa- 
tive to attend the meeting which they had requested with 
the District of Columbia Tax Assessor and which was 
scheduled to take place in the office of the Corporation 
Counsel. We, in turn, requested Hogan & Hartson to send 
a representative on our behalf to explain our position if 
it became necessary. 


10. No written or formal notice or copy of any bill for 
taxes relating to the gross receipts of Capital Transit 
Company of the fiscal year ending June 30, 1956 has ever 
been received from the District Government by The Uni- 
versal Corporation or by Capital Transit Company and 
no written or formal notice thereof or of any tax allegedly 
assessed therefor has ever been received from the District 
Government by The Universal Corporation or by Capital 
Transit Company. 

JaMES MULLANEY 


moo Gg 


“ 
> 
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282 Affidavit of James Mullaney 
E } il it “B” 
PRICE WATERHOUSE & CO. 


1000 Vermont Avenue, N.W. 
Washington 5, D.C. 


October 18, 1956 


To the Board of Directors 
The Universal Corporation 
(formerly Capital Transit Company) 


We have examined the accompanying balance sheet of 
Capital Transit Company as of August 14, 1956 and the 
related statement of net loss and surplus for the period 
then ended. Our examination was made in accordance 
with generally accepted auditing standards, and accord- 
ingly included such tests of the accounting records and 
such other auditing procedures as we considered necessary 
in the circumstances. 

In our opinion, the accompanying balance sheet and 
related statement of net loss and surplus, as supplemented 
by the notes thereto, present fairly the financial position 
of Capital Transit Company at August 14, 1956 and the 
results of operations for the period January 1, 1956 to 
August 14, 1956 in accordance with generally accepted 
accounting principles consistently applied. 


Prick WatTEeRHOUSE & Co. 
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283 
CAPITAL TRANSIT COMPANY 
BALANCE SHEET 
AUGUST 14, 1956 
(With accompanying notes) 


Current and working assets (Note 1): 


CORT ¢ pte cn es einen mente not Eatin shanna $ 7,580,650.46 
ACCOUNTS TOCCIVADIC, COULTON Go ccresemneecereeensnccennesssessmsecarensseronces 99,809.86 
Account receivable, due after 1958...............csccccscccsceccccesseeese 24,000.00 
ING OC Com TCC E Grek iar ee sca a neaancantnennces 20,000.00 
U. S. Government securities—at COSt...........cccccesseceersneeeeees 60,037.50 
IO Tie A CE CRC NIB OB retreat ceecetceteeencenipnoemrentspeineeeremimicmearrersecnsres 82,014.58 
Materials and supplies, at average cost or less.................- 724,013.55 
Cash deposits in connection with sale of assets to D. C. 
SR SEaE SEED Canes CONN T Ea carer eneneh cheaters coomrertanreniometseeammmnerrcecesaners 562,000.00 
B8S> CORCTA HADIICY SRCCOUNLG <ccesscourscssesnasscestenseunusenosanses (500,000.00) 
8,652,525.95 
Liabilities (Note 1): 
Ten pee Ah le a en Rebs a renal $ 243,575.15 
Salaries and Wages .......-...-cecccceeeeeeeeseeeceerees 425,592.02 
Vacation accruals (Note 3).......---eeeecececeeeeeee 112,889.35 
Real estate, income and other taxes............. 81,923.70 





Reserve for injuries and damages........ ..-- 1,234,953.08 
Reserve for disputed local taxes... ... 480,244.97 
Fare tokens outstanding..................... ... 235,655.13 
Reserve for injuries and damages................ 1,234,953.08 
2,814,833.40 
Net current and working assets ...2.......-.cccsscssesseeeeeee 5,837,692.55 
Property, plant and equipment—at original 
CORE RO GCE Te iiretectcercccrcnernnmencerneestecnem cnet 47,582,752.37 
Less: Accumulated reserve for deprecia- 
tion, at rates prescribed by Pub- 
lic Utilities Commission................ 29,541,403.73 
Reserve for extraordinary depre- 
ciation of track and roadway fa- 
cities: €Note 4) 4,230,844.13 
Reserve for loss on sale of assets 
ESE, LO | isha atthe abel 6,108,197.06 
7,702,307.45 
Ree OE ncceathictercemmnamencenes trate peeepenmientneememeneetentieneeeniee 13,540,000.00 
Stockholders’ equity: 


OE EPR eta li a ann en ee 30,000.00 
Parne SULp ust COencit). ae (5,210,000.00) 





13,540,000.00 
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284 
CAPITAL TRANSIT COMPANY 


STATEMENT OF NET LOSS AND EARNED 
SURPLUS (DEFICIT) 


FOR THE PERIOD JANUARY 1, 1956 TO AUGUST 14, 1956 


(With accompanying notes) 
Operating revenue $15,941,321.81 


Revenue deductions and other charges. 

Conducting transportation 6,344,853.15 
Fuel, electric power and garage expenses 1,483,074.11 
Maintenance of plant and equipment (Note 2) 1,901,253.61 
Provision for injuries and damages 757,209.48 
Employee health, insurance and retirement. 547,870.16 
Administrative and general 838,522.17 
Real estate, gross receipts and payroll taxes 894,206.73 
Depreciation, including $2,543,844.13 extraordinary de- 

preciation of track and roadway facilities (Note 4) 3,794,142.97 
Non-operating income, net (281,737.10) 


16,279,395.28 


Net loss (338,073.47) 
Capital 
surplus 


Balances at beginning of period $ 252,745.68 $ 16,700.06 
Net loss for the period as above (338,073.47) 
Refund of 1953 income taxes 1,019,298.97 
Transfer relating to investment in for- 

mer subsidiary, Glen Echo Park 

Company (13,299.94) 13,299.94 
Proraicn for loss on advances to and in- 

vestment in Montgomery Bus Lines, 

Inc. (22,474.18) 
Provision for loss on sale of assets t 

D. C. Transit System, Inc. (Note 4) (6,108,197.06) 


Balances at end of period (5,210,000.00) 30,000.00 


285 Nores To THE Financia, STATEMENTS 
(1) Events after balance sheet date: 


On August 15, 1956 the company sold all its assets, in- 
eluding cash, subject to all liabilities known and unknown, 
to D. C. Transit System, Inc., for the sum of $13,540,000 
consisting of cash, $9,662,000, and notes of $3,878,000. Such 
notes are secured by a first lien deed of trust on all real 
estate, improved and unimproved, sold to D. C. Transit. 
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The sale followed the enactment of Public Law 757, 84th 
Congress (approved July 24, 1956) which granted (1) an 
operating franchise to D. C. Transit System, Inc. and 
(2) continued the corporate life of Capital Transit Com- 
pany. Prior to enactment of Public Law 757, the com- 
pany’s charter and operating franchise had been revoked, 
both to be effective August 14, 1956, by Public Law 389, 
84th Congress. Ata special meeting on August 3, 1956 the 
shareholders voted to: 


1. Sell the company’s assets, subject to liabilities 
to D. C. Transit System, Inc. for the sum stated 
above, 


_ 2. Reincorporate the company under the District of 
Columbia Business Act and, 


' 3. Change the company’s name to The Universal 
Corporation. 


Changes (2) and (3) were effected on August 16, 1956. 
(2) Maintenance costs: 


Following enactment of Public Law 389 (approved on 
August 14, 1955), whereby the company’s franchise and 
charter were limited to one year thereafter, the company 
curtailed certain maintenance activity of a long-range 
character that was deemed to be essential only to a period 
of operations extending beyond August 1956. Maintenance 
costs for equipment, way and structures for the six months 
ended June 30, 1956 amounted to $1,547,389 as compared 
with $2,174,629 in the like period in the prior year. 

Comparisons beyond the above six months are not 
286. practicable, however, because of the employees’ 

strike from July 1, 1955 through August 21, 1955 
during which period the company did not operate its trans- 
portation system. 





' 
< 


j 
j 





(3) Vacation accruals: 


The amount of $112,889.35 represents the accrued vaca- 
tions of salaried employees only. The company discon- 
tinued accruing for vacations for hourly-rated employees 
as of July 1, 1955. The provision accrued to that date 
aggregating approximately $634,000 related to vacations 
which the employees were entitled to take and which were 
taken during the period July 1, 1955 to August 14, 1956. 
Under the terms of the labor agreement dated August 21, 
1955 the company had no liability to pay vacations for 
hourly-rated employees other than that described above. 


(4) Extraordinary depreciation 
Loss on sale of assets 


At the time the company’s franchise and corporate 
charter were revoked in August 1955 and throughout the 
ensuing eleven months governmental and regulatory au- 
thorities of the District of Columbia expressed the inten- 
tion that after the company ceased to operate, transpor- 
tation in Washington would be provided exclusively by 
buses. As a consequence the company was faced with pre- 
mature loss of useful life of its investment in track and 
roadway facilities and it proceeded at once to make pro- 
vision for extraordinary depreciation so as to effect re- 
tirement of that portion of the investment that would not 
be recovered through normal depreciation charges. <A to- 
tal of $4,230,844.13 was so provided by charge to ex- 
pense, $1,687,000.00 in 1955 and $2,543,844.13 in 1956. 
Over and above this, the loss on the sale of the company’s 
assets on August 14, 1956 amounted to $6,108,197.06 pro- 
vision for which was charged to earned surplus account. 


287 (Filed February 21, 1957) 


Affidavit of Harvey M. Spear 


[Attested February 21, 1957 filed in support of Plaintiff’s 
Motion for Summary Judgment and for a Declaratory 
Judgment] 
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District OF COLUMBIA, ss: 
Harvey M. Spear, being duly sworn, deposes and says: 


1. I am an attorney and a member of the bar of this 
Court, maintaining my office for the practice of law at 
3600 M Street, N.W., Washington 7, D. C. 


2. I make this affidavit in support of plaintiff’s Motion 
for Summary Judgment and for a Declaratory Judgment. 


3. During September 1956 I was consulted by Mr. O. 
Roy Chalk, President of plaintiff, and by Mr. James H. 
Flanagan, Vice-President and Comptroller of plaintiff, con- 
cerning the bill for gross receipts tax claimed herein, a 
copy of which is attached to the Complaint as Exhibit 
“A-1’’, The original of said bill was delivered to me at 
that time. 


4. Soon after receiving said bill, I contacted defendant 
James L. Martin on September 27, 1956 and advised him 
that said bill had been turned over to me. I asked defendant 
Martin whether said bill had been mailed to Capital Transit 
Company at 36th and M Streets, N.W., for payment by 

Capital Transit Company or for payment by plain- 
288 tiff. Defendant Martin advised me that said bill had 

been mailed to Capital Transit Company at 36th and 
M Streets, N.W. because he believed that plaintiff was liable 
for the tax claimed therein and because he believed that 
plaintiff should pay said tax. 


5. I advised defendant Martin that plaintiff wished to 
confer with him and any other appropriate officials of the 
District government to discuss the reasons why plaintiff 
believed plaintiff was not liable for and should not pay 
the gross receipts tax claimed in said bill. Defendant 
Martin advised me that any such conference should be ar- 
ranged with his attorney, the Corporation Counsel of the 
District of Columbia, and I accordingly called Mr. George 
C. Updegraff, Assistant Corporation Counsel, who I under- 


~ Ses tes > - Seis “cue - 
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stood to be responsible for tax matters in the Office of Cor- 
portation Counsel, I discussed plaintiff’s position as to 
said bill with Mr. Updegraff and he thereupon described 
briefly his understanding of the applicable law and sug- 
gested that the Office of Corporation Counsel would, in 
response to my request, be willing to confer with me at any 
time convenient for all the parties concerned. Subsequent 
to my call to Mr. Updegraff, I again reviewed all of the ap- 
plicable facts and law and subsequently arranged for an 
appointment for October 19, 1956 at the Office of Corpora- 
tion Counsel to confer about the gross receipts tax claimed 
herein. 


6. Said conference took place as scheduled on October 
19, 1956 and present were defendant James L. Martin; Prin- 
cipal Assistant Corporation Counsel Milton Korman; As- 
sistant Corporation Counsel Lloyd Harrison; Assistant 
Corporation Counsel George C. Updegraff; Assistant Cor- 
poration Counsel Henry E. Wixon; Edmund L. Jones and 
Seymour Mintz, members of the firm of Hogan & Hartson, 

attorneys for Capital Transit Company; James H. 
289 Flanagan, Vice-President and Comptroller of plain- 

tiff; and myself. Although I am not certain, I be- 
lieve Corporation Counsl Chester H. Gray was also present 
at said conference. At said conference I mentioned again 
that the bill (Exhibit “A-1,” attached to the Complaint) 
had been turned over to me to take up with the District 
government. The attorneys from the Office of Corporation 
Counsel discussed their position as to the gross receipts tax 
claimed herein and I presented plaintiff’s reasons for be- 
lieving that plaintiff was not liable for said tax. 


7. At the conclusion of the conference, the attorneys from 
the Office of Corporation Counsel indicated that they would 
give further thought to the reasons given by plaintiff as to 
why plaintiff was not liable for said tax and I agreed to 
review again the legal arguments presented by them. They 
and I agreed that we would confer again about the matter 
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involved herein if such conference were considered help- 
ful by either side, but no definite appointment for any 
further conference was made. 


8. I continued to research the facts and law applicable 
to this case and the next development about which I was 
informed was the service by hand on plaintiff on December 
6, 1956 of the 10-day Delinquent Notice dated December 6, 
1956 (Exhibit ‘‘B’’ attached to the Complaint). Said 
delinquent notice was turned over to me on December 7, 
1956, on which date I immediately requested, and was 
granted, a conference with defendants James L. Martin 
and Guy W. Pearson and their attorneys at the Office of 
Corporation Counsel. 


9. On behalf of plaintiff I advised defendants that plain- 
tiff did not believe it was liable for the tax claimed in said 
delinquent notice and, in addition, that plaintiff was gravely 

- concerned as to whether the procedures followed by 
290 defendants would allow plaintiff the opportunity 
for judicial review of the collection of the tax in the 
event that plaintiff were to pay said tax under protest. On 
behalf of plaintiff, and in an effort to expedite judicial re- 
view, I offered to pay said tax under protest, provided de- 
fendants assessed plaintiff for said tax prior to demanding 
payment thereof. Defendants responded that they would 
not assess plaintiff but that plaintiff was nevertheless liable 
for the payment of said tax. Defendants further insisted 
that they were entitled to and would seek to collect the tax 
by levy and distraint upon plaintiff’s property, even though 
they had not and would not assess said tax against plain- 
tiff or its property. 


10. On behalf of plaintiff I further offered to pay said 
tax provided an agreement could be reached with defend- 
ants as to a procedure by which plaintiff could appeal the 
validity of said tax to a court of competent jurisdiction. 
Defendants refused to agree that there was any appro- 
priate procedure to test the validity of said tax once 
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payment had been made by plaintiff, stating that they 
would raise every technical defense to defeat such an 
appeal. 


11. During the discussions between defendants and my- 
self, defendants advised me through their counsel that if 
plaintiff did not pay the gross receipts tax claimed herein, 
defendants would not only levy and distrain against plain- 
tiff’s property but they would probably also take steps 
to collect the same tax from Capital Transit Company. 


12. In an effort to induce plaintiff to pay said gross 
receipts tax, defendants argued that if they were to col- 
lect the tax from Capital Transit Company said company 
could seek to recover said tax from plaintiff by virtue of 
Section 14 of plaintiff’s franchise. 


291 13. Subsequently on December 18, 1956, at the 

time the Temporary Restraining Order was being 
prepared and entered by this Court, defendants argued 
strenuously for, and insisted upon the proviso contained 


at the end of the first full paragraph of the Order which, 
in effect, permits them, even under said Order, to bring an 
action to recover the same gross receipts tax from Capital 
Transit Company. 


14. At the Deember 7, 1956 conference, defendants fur- 
ther advised me that they not only regarded plaintiff and 
Capital Transit Company as liable for the first half of 
the gross receipts tax for fiscal year 1957, but also for the 
second half of the same tax which, according to defendants, 
is not due and payable until the month of March 1957. De- 
fendants indicated that they intended to use every pro- 
cedure available to them to enforce the collection of the 
second half of said gross receipts tax for fiscal year 1957, 
when said tax became due and payable in March 1957 
under their interpretation of the law. 


15. In addition to the above, defendants also advised me 
that they regarded both plaintiff and Capital Transit Com- 
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pany as liable for a further gross receipts tax for fiscal 
year 1958, measured by the six weeks of gross receipts 
of Capital Transit Company from July 1, 1956 through 
midnight August 14, 1956, and defendants indicated that 
they intended to seek to collect said tax when due and 
payable, according to their theory, in fiscal year 1958. 


/s/ Harvey M. Spear 
Harvey M. Spear 





. 

, 
- 
- 
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296 Excerpts from Deposition of Kelvin M. Pardoe, 


a witness of lawful age, was duly sworn by the notary 
public and, being examined by counsel, testified as follows: 


Direct examination. 
By Mr. Wixon: 


Q. Will you state your name please, sir? A. Kelvin M. 
Pardoe. 

Q. You are the purchasing agent of D. C. Transit Sys- 
tem, Inc., Mr. Pardoe? A. Yes. 

Q. Located at 36th and M Streets, Northwest? <A. Yes, 
sir. 

Q. Were you in such a capacity with Capital Transit 

Company, the predecessor company to D. C. Transit 
297 System, Inc., in this operation? <A. Yes, sir. 
Q. How long have you been employed by Capital 
Transit Company, or how had you been so employed? A. 
Forty-three years. 

Q. In that capacity? A. Well, I had been in various 
departments. I have been in purchasing probably thirty- 
five years. 

Q. How long have you been the purchasing agent? A. I 
would say roughly fifteen years. 

Mr. Spear: May I ask counsel for Defendants are you 
attacking —— 


By Mr. Wixon: 


Q. I meant with Capital Transit Company. A. I can’t 
give it to you exactly but my recollection is about fifteen 
years. 

Q. And when D. C. Transit System, Inc., took over the 
operations of a public mass transportation facility in the 
District of Columbia you continued in that capacity with 
D. C. Transit System, Inc. as purchasing agent? A. Yes. 

Q. What are your duties with respect to that position, 
Mr. Pardoe? A. All the duties implied a purchasing agent, 
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plus a few others, such as this mail room that I have 
heard mentioned. 

298 Q. I take it by that that you do have a mail room 
at your office at 36th and M Streets? A. The mail 

room is a part of my outer office. 

Q. Is it a special facility arranged for the receipt of 
mail? A. No. 

Q. How is it handled? How does mail coming to D. C. 
Transit System, Inc. handled in your office? A. You are 
speaking of United States mail? 

Q. Yes, sir. A. Incoming? 

Q. Yes, sir. A. Incoming mail is picked up at the post 
office by the company messenger in a bag and brought to 
my Office. 

It is dumped on the desk and from there we distribute 
it into the various pigeonholes that it should go into. 

Q. There are mail deliveries by Postmen, United States 
postmen at 36th and M Streets are there not, sir? A. Yes, 
sir. 

Q. That is to say a regular postman, a United States 
postman makes deliveries of mail at 36th and M Streets? 
A. Yes, sir, registered mail and such things as that. 
Ordinary mail, no. 

Q. How is that arranged? Do you have a post office box 

at the post office? A. No. The Georgetown Branch 
299 accumulates all D. C. Transit System, Inc. mail and 
puts it in a bag and our messenger picks it up. 

Q. Is that by arrangement with the post office? A. Yes, 
sir. 

Q. What happens when the mail comes to you and is 
dumped, I believe as you described it, on your desk? What 
do you do with it? A. Sort it into the various offices. We 
have a cabinet with pigeon holes in it. We sort it into the 
various offices. 

Q. Does that cabinet with pigeonholes have indications 
as to whom the mail is to go to? A. The departments 
generally. 





| 
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Q. Who picks up the mail after it has been put in the 
pigeonholes? A. An interdepartmental messenger. 

Q. And that interdepartmental messenger delivers the 
mail, I take it, in turn to departments to which it is di- 
rected? A. That is correct. 

Q. Do you have anything further to do with it after 
you have sorted the mail and placed it in the pigeonholes 
of the cabinet which is used for the distribution of mail? 

A. Only when it refers to my own department. Then I 

of course have something to do with it. 
300 Q. What do you do with mail that is merely ad- 
dressed D. C. Transit System, Ine. without any indi- 
cation as to any department or anything of that sort? 
A. I open it. 

Q. And then do you ascertain to what department the 
mail should go? A. To the best of my ability, yes, sir. 

Q. Have you been getting mail addressed to Capital 
Transit Company? A. Yes, sir. 

Q. What do you do with that mail, sir? A. The same 
as I would with D. C. Transit System, Inc. mail; open it, 
scan it for route and route it to the best of my ability 
where it belongs. 

Q. You mean within the D. C. Transit System, Inc. 
offices? <A. Yes, sir. 

Q. Do you return any of it to Capital Transit Company 
or Universal Corporation? A. Some of it comes in that 
is addressed to an officer or an employee of Universal. And 
that is routed to the Universal Corporation office. 

Q. D. C. Transit System, Inc. commenced its operations 
August 15th, am I correct, sir? A. Yes, sir. 

Q. And there was a period immediately after that 

when there was a transition going on, is that correct, 
301 sir? There was a transition of taking over of the 

D. C. Transit operation from Capital Transit? A. I 
don’t quite understand what you are getting at. 

Q. I don’t blame you because I don’t understand it 
myself. 
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For a certain period, and I assume that there was a lot 
of mail addressed to Capital Transit Company which was 
delivered to 36th and M Street, Northwest? A. That is 
correct. 

Q. And I assume that today for example as contrasted 
with that period there is less, considerably less mail ad- 
dressed to Capital Transit Company which is coming into 
D. C. Transit System, Inc. offices; would that be correct, 
sir? A. That is correct. 


& * * * & 
303 By Mr. Wixon: 


Q. Will you tell me whether or not you make any of the 
disbursements for taxes? A. That is a rather difficult 
question to answer. My department received bills from 
the District of Columbia for services and in my capacity of 
licensing and title work on vehicles I get into tax bills that 
have to be paid, water assessment bills which I have to 
process. 

Q. What do you do in your processing of them, sir? 
A. Verify the mathematical extensions on them, the accu- 
racy, place the proper charge account on them and initial 
them and send them through to the Comptroller’s office. 

_ Q. Did you exercise any different capacity with 
304 Capital Transit Company? A. No. 

Q. So that you did the same things as I under- 
stand it as you now do with D. C. Transit System, Inc. with 
relation to bills and other items coming in? A. That is 
correct. 

Q. When you were with Capital Transit Company there 
were gross receipts tax bills received, were there not? 
A. I could not make a positive answer on that. I have no 
personal memory of having seen any. 

Q. Did other types of tax bills come in to you when you 
were with Capital Transit Company that you can recall? 
A. Only those that I have enumerated. 

Q. I think you said you make up as I understood it an 
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accounting card for the particular item which you verify? 
A. No. 

Q. Would you describe it? I misunderstood you per- 
haps. Would you describe exactly what you do when an 
item comes in, such as a tax bill item, a water bill item or 
a similar type of item? <A. If it has to do with something 
that I in my official capacity am concerned with, we pre- 
pare a payment voucher, attach your District of Columbia 
papers to it and the account that I spoke of is our main- 
tenance accounts as set up on the books. [I initial it and 
then send it to the Comptroller. 

Q. Suppose it is a bill of a type that you yourself 

305 would not handle. What would you do with such 
a case? <A. Send it to the Comptroller’s office. 

Q. Would you make a memorandum or note of it? A. No. 


* * * * * * * * * * 
306 By Mr. Wixon: 


Q. Would you mind looking at these two items, sir? 
The two items you are looking at are the exhibits A-1 and 
A-2 to the Complaint to which Mr. Spear has just referred. 

Have you ever seen those before? A. Only this morning 
to my direct knowledge. I may have seen them in opening 

the mail and had I seen such a bill as that I would 

307 have immediately sent it to the Comptroller’s office. 

Q. That bill as you will note on the lefthand lower 

part, and I am now looking at exhibit A-1 to the Complaint 

which is entitled ‘‘First Half’’ has in the lower lefthand 

corner the following: ‘‘Capital Transit Company 36th and 
M Streets, Northwest, Washington 7, D. C.’’ 

That is the part J am referring to specifically. Now with 
items such as this one so addressed, what would have been 
your usual and ordinary procedure in handling that item 
or those items? A. I would have slit the envelope, looked 
to see whether it was a water bill or some other kind of 
bill. Such bills as these, the water bills and so on come in 
a window envelope with the D. C.—that is to say District 
of Columbia corner card on the envelope, and then I slit 
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them and look at them and if they are routine bills such 
as I would normally handle in my department, I pass them 
on to my bill clerk. 

A bill, if I had seen one such as this, I would have 
routed it directly to the Comptroller’s office. It shows here 
gross receipts. I know immediately that I am not con- 
cerned with gross receipts and I would send it to the 
Comptroller’s office. 

Q. This type of a bill I believe as you indicated as a 
window-type envelope transaction? <A. Yes, sir. 


Q. I asked you to whom you sent this? A. To the 
Comptroller’s office. 

309 Q. That would be Mr. Flanagan’s office? A. Yes. 

Q. Mr. James Flanagan? <A. Yes, that is correct. 

Q. Would you have handled this type of an item ad- 
dressed to Capital Transit Company in the same way as 
you would have handled any other type of item come in to 
your office so addressed? That is to say you would have 
routed it to some other department if it did not directly 
concern your own? A. If it did not directly concern my 
department I would route it to the proper office. 

Q. May I ask you, sir, why was it that items addressed 
to Capital Transit Company were handled in such a man- 
ner? 

Mr. Spear: If the witness knows. 

Mr. Wixon: Yes. 


By Mr. Wixon: 


Q. Putting otherwise, inasmuch as Capital Transit Com- 
pany was no longer at 36th and M Streets in the sense that 
as of August 15th D. C. Transit System, Inc. occupied 
those premises, why was it that items addressed to Capital 
Transit Company were received by you and routed through 
to D. C. Transit System, Inc. departments? A. Because I 
worked for D. C. Transit System, Inc., and for your in- 
formation I still get communications coming in addressed 
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to Capital Traction Company which went out of business 
in 1933. 
310 Q. Yes, but why were these items not directed 
either back to the post office or to Capital Transit 
Company at some other address or to the Universal Cor- 
poration which is, in fact, the successor corporation to Cap- 
ital Transit Company? Why were they retained? A. Be- 
cause in my opinion they were part and parcel of the mail- 
ings that would normally come in. 

Q. Do you mean by that, sir, that items addressed to 
Capital Transit Company were items which should be 
processed or were to be processed or were in fact processed 
by D. C. Transit System, Inc.? A. You were a little fast 
forme. May I have that again, sir. 

Q. Do you mean by that, smiply, that items addressed 
to Capital Transit Company or Capital Traction Company 
—I think you mentioned that—Capital Transit Company, 
were items which would be processed by D. C. Transit 
System, Inc.? A. I could not tell whether they would or 
would not be until after I had opened and inspected them. 

Q. After you opened an item such as exhibit A-1 and 
A-2 that were, as I believe you saw them and addressed to 
Capital Transit Company—what I want to know specifically 
is why was an item like this retained by you and not re- 
turned to the post office department or, in turn, forwarded 

to, say, the Universal Corporation? A. Because it 
311 is not my duty to determine or make a decision as 

to whether or not a bill such as this should be paid 
by Capital Transit, D. C. Transit System, Inc. or who. 

I consider that the Comptroller’s office would make that 
decision. Therefore I routed it to the Comptroller’s office. 


sd e * * * & 5 * & * 


Q. Let me ask you this very simply, did you keep 

mail addressed to Capital Transit Company? A. 

Yes, because there is a great deal of mail has been coming 
in and is still coming in addressed to Capital Transit Com- 


pany. 
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Q. All right, sir. Why do you keep it? A. Because the 
D. C. Transit System, Ine. is the successor to Capital 
Transit Company in the transportation business. 

Q. What does that have to do with mail addressed to 
Capital Transit Company? A. The business of mass trans- 
portation certainly has to do with both Capital Transit and 
D. C. Transit System, Inc. 

Q. You mean Capital Transit Company and D. C. Transit 
System, Inc.? A. No. Mail addressed to Capital Transit 
Company is still coming in to my office that has definite 
connection with D. C. Transit System, Ine. 

Q. Was there any arrangement between Capital Transit 
Company and D. C. Transit System, Ine. with respect of 
mail addressed to Capital Transit Company? <A. I could 
not answer that, sir. 

Q. Did you get any instructions with respect to the han- 

dling of it? A. No. 
314 Q. Was any mail returned to you by any of the 
officers of the corporation, D. C. Transit System, 
Ine., with orders that you should do something other than 
retain it? A. No. 

Q. Did you make the determination to retain mails ad- 
dressed to Capital Transit Company? A. If such a deter- 
mination was made, yes sir. 

Q. Did you ever talk with officers of the corporation re- 
specting such mail addressed to Capital Transit Company? 
A. Not to my knowledge. 

Q. Did they ever give you any orders respecting it? <A. 
No. 

Q. Did you ever notify the post office department con- 
cerning what that department should do with mail ad- 
dressed to Capital Transit Company at 36th and M Streets, 
Northwest? A. No. 

Q. Do you know whether any officers of the corporation 
ever gave any such instructions? A. To my knowledge I 
do not know. 

Q. Would you be aware of it, do you think, if such an 
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order had been given? A. It is presumed that if such 
orders had been given to the post office department I would 
have had knowledge of it. 

Q. Do you have contact with the post office depart- 
315 ment from time to time? A. Yes, sir. 

Q. Have you ever received any mail at D. C. 
Transit System, Inc. office at 36th and M Streets, North- 
west addressed to Capital Transit Company at an address 
different than 36th and M Streets, Northwest? A. Yes, sir. 

Q. Can you recall any instances along that line? A. 
There are numerous occasions when that comes up. A 
supplier, if I order some material delivered to a storeroom 
at another location, he frequently instead of sending com- 
munications to 36th and M Streets will send them to the 
same location that he delivered the material. 

Q. And then those items, I take it, are in turn redeliver- 
ered to 36th and M Streets, Northwest, is that right, sir? 
A. The papers, yes, sir. 

Q. Yes, sir, we are talking about mail. Did that happen 


subsequent to August 15th? A. Yes, sir. 


* ad * * * * * a th * 


Q. Did you ever have occasion to send any mail 
over to the offices of Universal Corporation in the 
Colorado Building? A. Yes. 

Q. How often does that occur, sir? A. Practically every 
day. 

Q. How does such mail directed? To whom is it directed? 
A. Just to the Universal Corporation and is sent out by 
our own company messenger. 

Q. When it comes in how is it addressed? To whom is 
such mail addressed? A. You are speaking of mail ad- 
dressed to Universal? 

Q. Yes. A. It might have most any address appearing 
on the thing. It might be Universal Corporation at 36th 
and M Streets. 

Q. Did you ever have occasion to your knowledge to 
send over to Universal Corporation any mail addressed to 
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Capital Transit Company, any item whatsoever? A. 
317 =‘ Yes, sir. 
Q. You have done that, sir? <A. Yes, sir. 

Q. What type of mail was that? A. It would be mail 
addressed to an individual. 

Q. By that you mean the name of a person would appear 
on it? A. That is right. 

Q. Did it have on there thereafter ‘‘care of Capital 
Transit Company, 36th and M Streets, Northwest’’ or some 
such similar address? A. Generally it would be addressed 
to Mr. J. A. B. Broadwater, President, Capital Transit 
Company. 

Q. How is that delivery of mail made to the Universal 
Corporation offices in the Colorado Building? A. By our 
company messenger. 

Q. And I think you said he goes over there just about 
every day? A. Practically so. 

Q. I understand from the deposition of Miss Augusta 
Uhl—do you know her, sir? A. Yes. 

Q. That for a period subsequent to August 15, 1956 she 

and Mr. Giddings occupied offices at 36th and M 

318 | Streets, Northwest. Do you recall that, sir? A. Yes. 

Q. Miss Uhl testified she left 36th and M Streets, 

Northwest, as I recall it, on the 31st day of August, 1956. 

Does that accord with your recollection? A. Approxi- 
mately so, yes. 

Q. During that period of time when Miss Uhl and Mr. 
Giddings were there did you ever have occasion to deliver 
any mail addressed to Capital Transit Company to either 
Miss Uhl or to Mr. Giddings? A. Yes. 

Q. You did, sir? A. Yes. 


319 By Mr. Wixon: 


Q. Do you know the capacities in which Miss Uhl and 
Mr. Giddings were at 36th and M Streets, Northwest, sub- 
sequent to August 15, 1956? A. I can only give you my 
understanding of the capacities. 
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Q. What was your understanding? 

Mr. Spear: For the record, I am not sure that this wit- 
ness’ understanding is relevant or material as to relevancy. 

I could object, but in the interest of expedition I will let 
him answer. Go ahead. 

The Witness: My understanding is that Miss Uhl re- 
mained as administrative assistant and Mr. Giddings re- 
mained as vice president of D. C. Transit System, Inc. until 
they left. 


By Mr. Wixon: 


Q. Then why is it that you delivered mail to them ad- 
dressed to Capital Transit Company? A. Because 
320 it would have their name on it. 
Q. You mean Miss Uhl’s name or Mr. Giddings’ 
name? A. Frequently appeared, yes, sir. 

Q. And other times I take it it did not appear? A. That 
is correct. Miss Uhl, as administrative assistant and Mr. 
Giddings as vice president received a great deal of mail 
and to my knowledge they were still in the same capacity 
with D. C. Transit System, Inc. 

Q. Does that mean you were not told of any change? 
A. That is right. 

Mr. Spear: If there was any change. 


By Mr. Wixon: 


Q. If there was any change you were not told? A. No. 


* * * * * a * * * 


Q. Do you recall this particular item of bills in 
two parts, the exhibit A-1 and A-2 to the Complain? 
Mr. Spear has just pushed over the originals, if you like 
to see them. A. What did you say? 
Q. Do you have any recollection of those two items? 
A. No. 
Q. Wouldn’t such an item and amount, generally speak- 
ing, be unusual for you to receive? A. Not for me to re- 
ceive. 
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Q. You quite often receive bills totalling almost half a 
million dollars at D. C. Transit System, Inc? A. In my 
department operations, no, but I see bills come through the 
mail. I don’t process them. 

Q. You have seen bills come in for amounts approxi- 
mating the $400,000.00 odd represented by these bills? 
A. Yes. 

Q. Does that happen very often? A. I wouldn’t say too 
often, no. 


% * * ” ~ * * * * bad 


322 Q. Do you recall ever having gotten such a bill as 
this while you were with Capital Transit Company? 
A. I don’t recall such. Could very well have. 

Q. Well, had you gotten such a bill would it have come 
into your office in the ordinary mail procedures of Capital 
Transit Company? A. Yes. 

Q. How would it have been handled while you were with 
Capital Transit Company? A. The same as I would have 
handled this for D. C. Transit System, Inc. 

Q. That is to say you would have referred it to the 
Comptroller? A. That is right. 

Q. Do you put any memorandum with any item like this 

when you send it forward? A. No. I put it back 
323 in the original envelope and put the envelope in the 
box where it belongs and let it go. 

Q. Do you re-seal it? A. No. 

Q. Have there been many instances of losses in mail 
occurring as a consequent of mail handling in that fashion 
by your office? A. Not to my knowledge. 

Q. In other words, items such as this have always been 
delivered in your interoffice transmission of mail? A. That 
is correct. 


* * * a & * & * * * 


Q. With the exception of the items addressed to an in- 
dividual at Capital Transit Company, do you know whether 
any mail addressed to Capital Transit Company was re- 
turned by you to the post office department for handling 
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by that department or sent by you to Universal Corpora- 
tion? A. That requires two answers. 
The first, returning to the post office, I have no 
324 recollection of ever having returned any to the post 
office. 

Second, whether or not it may have been sent to Uni- 
versal, it could well have been. 

Q. By you, sir? A. By me. 

Q. What type of an item would that have been? A. It 
could be most anything that definitely referred, we will 
say, to the non-transit operations of Capital Transit Com- 
pany. 

Q. Anything personal in nature, do you mean? A. No. 
I sometimes get mail addressed to 36th and M Streets that, 
upon opening and reading or scanning, I know that it has 
nothing to do with the mass transportation system, so I 
would send it to Universal if it seemed to be for their 
business. 


® * * 
By Mr. Spear: 


Q. Mr. Pardoe, is all mail that resembles a bill or 
invoice slitted and opened before it is pigeonholed in the 
mail room? A. Yes, sir. 

Q. If the Capital Traction Company went out of business 
in 1933 was mail which came in addressed to Capital Trac- 
tion Company processed by Capital Transit Company in 
the same manner in which mail today addressed to Capital 
Transit Company is processed by D. C. Transit System, 
Ine.? A. Generally, yes, sir. 

Q. When mail comes in addressed to ‘‘Capital Transit 
Company’’ alone, do you retain it if it has to do with 
operations of the Transit System, whether or not it has 
any names of individuals on it? A. Well, if it is delivered 
without a name on it, addressed to Capital Transit Com- 
pany and it has to do with transportation, I route it to 
the department that I think normally handles it. 
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Q. The only mail which comes down to 36th and M 
Streets but which was addressed ‘‘‘Capital Transit Com- 
pany’’ at some other address is the mail which has 
327 these transit substation addresses on it, is that 
correct? 
Mr. Wixon: I don’t understand that. 
Mr. Spear: Let me rephrase the question. 


By Mr. Spear: 


Q. Earlier questions were addressed to you about mail 
made out to ‘‘Capital Transit Company’’ at an address 
other than 36th and M Streets, Northwest, and you were 
asked whether such mail was redelivered to D. C. Transit 
System, Ine. 

During that course of questions you made reference to 
occasions when suppliers would send in mail to a particu- 
lar substation office or suboffice. 

When mail is made out to Capital Transit Company and 
advanced to any of these substations, does it get rede- 
livered, rerouted to 36th and M Streets, Northwest? A. 
Through the company internal mail system. 

Q. Earlier this afternoon you were asked by Mr. Wixon 
whether you ever had occasion to deliver mail addressed 
‘*Captial Transit Company’’ to Miss Uhl or Mr. Giddings 
between August 15, 1956 and August 31, 1956, and I be- 
lieve you responded yes. 

Was that mail delivered to them in their capacity as 
officers of and doing work for D. C. Transit System, Inc., 
the new operator of the transit system? A. Yes, sir. 


4% * * a * * * * * cd 


329 Q. Mr. Pardoe, did you ever during that period 
of time, those two weeks, ever deliver any mail to 
those two individuals which had been addressed just plain 
“‘Capital Transit Company’’ in any capacity of these 
individuals as officers or employees of Universal Corpora- 
tion? A. Not to my recollection, no sir. 
Q.' You were asked questions earlier this afternoon about 
whether you ever forwarded any mail addressed to ‘‘Capi- 
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tal Transit Company’’ to Universal Corporation if it had 
no specific name in the address other than ‘‘Capitai Tran- 
sit Company’’. 

I believe you answered that you had delivered a few 
pieces of mail which you had forwarded to the Universal 
Corporation because that had nothing to do with mass 
transportation of passengers, is that correct? A. Yes, sir. 


* * * cd * * * * * * 


331 Q. Mr. Pardoe, if mail came in or comes in ad- 

dressed ‘‘Capital Transit Company 36th and M 
Streets, Northwest, Washington 7, D. C.’’ without any 
other name in the address, and upon examination you find 
it pertains to personal or business affairs of Mr. Louis 
Wolfson what would you do with that mail, not withstand- 
ing the address? A. I would send it to the Universal 
Corporation. 

Q. Is that the kind of mail to which you referred in 
earlier examination today as the mail without any particu- 
lar name addressed to Capital Transit Company which you 
forward to Universal Corporation? A. That was some of 
it. Some might be inquiries from stockholders with ref- 
erence to Capital Transit as they would call it, but actually 

would be Universal. 
332 Q. Bills coming in addressed ‘‘Capital Transit 
Company”’ which in your opinion were in the ordi- 
nary course of transit business, are forwarded as I under- 
stand it to the Comptroller’s office, is that correct, sir? 

A. If they are for items that I have not placed purchase 
orders for, yes, sir. 

Q. If they are items for which you placed purchase 
orders, you verify the bills against the purchase orders 
and then forward an invoice for payment to the Comp- 
troller? A. That is right, sir. 

Q. I show you the bill referred as Exhibit A-1 in the 
Complaint to which we have been referring all afternoon. 

Does this bill belong in the category, in your opinion, of 
a bill for which a purchase order would have been in your 
files? A. No it is not. 
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Q. In the ordinary course of business you forward that 
to the Comptroller’s office? A. Yes, sir. 

Q. Is that the same procedure you would have followed 
the preceding year when at the same time a similar bill 
for the preceding year might have come in addressed the 
same way? A. That is right. 

Q. Did you ever have any instructions from anyone as 

to how this particular bill should or should not be 
333 processed in terms of forwarding of mail? <A. I had 

no recollection of this particular bill at all. There- 
fore I would have no recollection of any instructions re- 
garding it. 

Q. And you have no recollection of any instructions re- 
garding this particular bill? A. That is right. 


343 Excerpts from Deposition of O. Roy Chalk, 


a witness of lawful age, was duly sworn by the notary 
public and, being examined by counsel, testified as follows: 


Direct examintion. 
By Mr. Wixon: 


Q. Your name is Mr. O. Roy Chalk? A. That is right. 

Q. You are presently the president of D. C. Transit 
System, Inc.? A. I am. 

Q. When did you become such, sir? A. I believe im- 
mediately upon the formation of the corporation or shortly 
thereafter, the exact date I think is a matter of record 
with the Public Utilities Commission. 

Mr. Wixon: For the purpose of the record, let us finish 
the identification. This case has not been identified in 

this particular record and it will be a separate 
344 +=‘ transcript. 

This is the deposition of Mr. O. Roy Chalk which 
is taken as a consequence of agreement between counsel 
for D. C. Transit System, Inc. and counsel for the defend- 
ants in Civil Action Number 4709-56, pursuant to notice, 
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which notice was adjourned to this day by the agreement 
of the counsel aforementioned. 


By Mr. Wixon: 
* ae * * * * * am * * 


346 By Mr. Wixon: 


Q. Are you in your capacity as president of D. C. 
347 Transit System, Inc. also a member of the Board of 
Directors of that corporation? <A. I am. 


* cs * * * * * * * * 


348 Q. Mr. Chalk, when did the D. C. Transit System, 
Ine. operations commence in the District of Colum- 
bia? A. August 15 at midnight. 


% & * * * a * * we * 


352 Q. Subsequent to August 15, 1956, when D. C. 

Transit System, Inc. commenced to operate in the 
District of Columbia, did you have any claims which have 
been pending against Capital Transit Company before Au- 
gust 15, 1956 which have been handled by D. C. Transit 
System, Inc.? 

Mr. Spear: Will you please explain what you mean by 
‘‘handled’’, Mr. Wixon? 

Mr. Wixon: Have they been processed? Have they been 
defended by D. C. Transit System, Inc.? Have they been 
considered by D. C. Transit System, Inc.? 

Have persons making those claims been consulted or in- 
quired of by persons on behalf of D. C. Transit System, 
Inc.? 


& & * e e « * * * * 
353 <A. I can respond. My answer is as follows: No 

claim of the nature such as is proposed by the City 
had been settled, handled or received by D. C. Transit Sys- 
tem, Inc. 


Ea eB * g * 2 * * Sd ® 
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364 By Mr. Wixon: 


Q. Mr. Chalk, I think you signed the complaint filed in 
this ease by D. C. Transit System, Inc. against Messrs. 
Pearson and Martin. 

I have a copy of it and I would like to present it to you 
and ask you if this is the copy of the document, the com- 
plaint which you signed? A. Does it bear my signature? 

We don’t want to stipulate to anything here. 


* * * * * bd * * * * 


366 Mr. Wixon: Will you please have this marked for 
identification as Defendant’s Exhibit Number 3? 

(Copy of complaint was marked Defendant’s Deposition 
Exhibit Number 3 for identification.) 

Mr. Wixon: It consists of a summons in a civil action 
number 4709-56. 

It bears the caption ‘‘D. C. Transit System, Inc. vs. Guy 
W. Pearson, Collector of Taxes, District of Columbia, and 
James L. Martin, Tax Assessor, District of Columbia, De- 
fendants in Civil Action Number 4709-56.’’ 

It is signed by a person who purports to be a deputy 
elerk of the District Court for the District of Columbia, 
and it consists of a complaint which is not so captioned, 
to which are attached—a complaint of seven pages, to 
which are attached as exhibits A-1, a photostatic copy of a 
document which has in its left-hand column the legend ‘‘ Bill 
for First Half—due in September 1956’’; another docu- 
ment denominated Exhibit A-2 which bears in the left-hand 
side of that paper as a photostatic copy a notation ‘‘Second 
Half’’; an exhibit which is denominated as ‘‘B’’ and which 

is a photostatie copy of a letter dated December 6, 
367 1956, showing a signature by Guy W. Pearson, Col- 

lector of Taxes, District of Columbia; and lastly, as 
Exhibit C, a photostatic copy of a paper which has in the 
middle of it on the third line the legend, ‘‘Delinquent No- 
tice—First Half Overdue’’. 

Mr. Spear: We are willing to agree and stipulate that 
that is a copy of the original on file with the court. 
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By Mr. Wixon: 


Q. Mr. Chalk, you signed, I believe, the particular docu- 
ment which has been stipulated as being a copy of the docu- 
ment filed in the record. Is that right? Will you look at 
it and see if Iam correct? A. That is correct. It is a copy 
of what appears to be a verification. 

Q. A verified petition and complaint under oath, is that 
correct, sir? A. That is what it says. 

Q. Now in this complaint, there are certain allegations, 
namely, allegation number six (a). Would you care to look 
at that? A. This statement is correct. 

Q. May I ask, sir, where you gained or obtained the in- 
formation which is set forth in paragraph six (a) of the 

verified complaint which was filed in Civil Action 

368 Number 4709-56? A. Would you repeat the question? 

Q. Yes, sir. Where did you obtain or get the in- 

formation which is the basis for the allegations of para- 

graph six (a) of the verified complaint in Civil Action 

Number 4709-56? A. From personnel, and exactly which 
I do not at this moment recall. 

Q. Can you recall any of them, sir? A. It could have 
come from the Comptroller’s office. It could have come 
from any one of our legal staff. The fact remains, however, 
that we did receive such a bill. 

Q. Did you get it from Mr. Flanagan? A. I have no in- 
dividual recollection of the individual who presented the 
bill to my desk. 

Q. You mean the complaint? A. Pardon. 

Q. The bill? A. Paragraph six (a) refers to a bill. 

Q. Did you get it from Mr. Spear? A. I think I an- 
swered the question, sir. 

Q. What officers of the corporation would have been the 
ones likely to present such matters to your attention, Mr. 
Chalk? A.I did not say that it was limited just to 

officers. 
369 Q. All right, sir. Employees? A. I said personnel. 
Q. Personnel. A. It is quite possible it might 
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have been my secretary. It is possible it might have been 
Mr. Flanagan. It is possible it might have been Mr. Nairns. 
It is possible it might have been any one of their secre- 
taries. 

It is possible it might be 40 more people. There is no 
doubt it was received but exactly who presented it to my 
desk is a matter of which I have no independent recollec- 
tion. 

Q. Do you have any best recollection at all, sir? A. I 
said no independent recollect. 

Q. Do you know when these bills were presented to your 
attention, the time? A. No, I don’t recall the dates. 

Q. What did you do with those bills when you got them? 
A. All bills—I have no independent recollection of this 
particular one. All bills and the claim for payment which 
is made are normally referred to the Comptroller’s office 
for opinion. That, of course, would be Mr. Flanagan’s de- 
partment. 

Of course, we could have stipulated that without all 
these questions. I would be very glad to give you that, 
which is normal cooperation from any witness. 

Q. In ordinary course, then, I understand, you would 

‘have submitted them to Mr. Flanagan for his consid- 
370 eration, is that correct, Mr. Flanagan being the 
comptroller? A. Of course. 

Q. Would that be true of all bills which were received 
by D. C. Transit System, Inc. and which came to your at- 
tention, sir? A. I would say at the moment I cannot think 
of an exception. I would say that practically all bills. For 
the moment, I can think of no exception. It is possible 
there might be some that would not, although I could not 
conceive at the moment what that would be. 

Q. Were there any other bills which came to your at- 
tention at or about this time? A. Many bills come to my 
attention every day. 

Q. Were there any other bills which came to your atten- 
tion which were addressed to Capital Transit Company? 
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A. I don’t recall. I have no independent recollection un- 
less you have a specific bill in mind. I just don’t recall. 

Q. Would a bill for an amount which is involved in this 
particular proceeding in excess of $200,000, would that re- 
ceive any consideration other than that which would have 
normally been given to any bill rendered against the com- 
pany? A. Well, every bill rendered against the company 
is scrutinized. I suppose the normal manner of handling 
any business would be to be even more careful with a large 
bill. 

Q. You observed on the bills, I take it, according 
371 to paragraph six (a), that the bill was addressed to 
Capital Transit Company? Did you make any at- 
tempt to apprise Capital Transit Company’s officials or 
Universal Corporation with respect of the fact that you 
had refused, as president of D. C. Transit System, Inc., the 
bills identified in this complaint and which were addressed 
to Capital Transit Company? A. I personally had not 
been in touch with Capital Transit Company. 

Q. Did you issue any instructions, as president of the 
corporation, to any officer or employee of D. C. Transit 
System, Inec., concerning notification to Capital Transit 
Company or to anybody who might act on behalf of that 
company, that any items had been received by D. C. Transit 
System, Inc. addressed to Capital Transit Company? 


* * bs bad * * * * me * 


372 The Witness: When you say ‘‘any items’’, I don’t 
know what you refer to. 


By Mr. Wixon: 


Q. Any bills, any letters, any documents of any charac- 
ter whatsoever, addressed to Capital Transit Company 
which were in fact delivered at 36th and M Streets, North- 
west, Washington, D. C.? A. I don’t recall any particular 
ones. 

Q. No. Did you issue any instructions as to the handling 
which would be accorded such documents addressed to 
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Capital Transit Company? A. I don’t remember any par- 
ticular special instructions. 

Q. Did you issue any instructions with respect to what 
should be done in connection with these bills as identified 
in paragraph six(a) of the complaint? A. As a general 
proposition, and this is general, I have always instructed 
my personnel not to pay any but legitimate claims. 

Q. Did you issue any instructions in connection with the 

bills identified in paragraph six(a) of the complaint? 
373 +A. In this particular complaint? 

Q. Yes. A. Well, for the first time you are getting 
specific. As to this bill, yes, I told my people to object to 
its validity. 

Q. Did you issue any instructions concerning any noti- 
fication which should be given to Capital Transit Company 
concerning these bills and the fact that they had been re- 
ceived at 36th and M Streets, Northwest? A. The details 
—it was not necessary for me to give my people that. They 
knew how to handle these things. 

Q. What is that method of handling it? A. If it is a 
legal proposition, they turn it over to the legal department. 

Q. What ‘legal department does it go to, sir? A. We 
have many attorneys working for us. It depends on what 
particular matter it might be. 

Q. Specifically with reference to this type of a matter, 
to which department would this go? A. This would go to 
Mr. Flanagan’s department first. 

Q. The legal department? A. No. First to the comp- 
troller. All bills go to the comptroller first and then if 
there is a question as to validity, it would go to the legal 
department. 

In this particular case, I believe the legal depart- 
374 ment or the attorney that we had reference to would 

be Mr. Harvey Spear. 

Q. Now, what, if any, instructions were given by you or 
given in the framework of the operations of the D. C. 
Transit System, Inc., by the officers of that corporation 


+ 
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concerning notification to be given to Capital Transit Com- 
pany of the fact that there was received on or about Sep- 
tember 4, 1956, as alleged in the complaint, and I am 
quoting: 


‘*At the offices of the plaintiff a document entitled 
‘Bill,’ which, upon information and belief, was issued 
and caused to be served by defendant James L. Martin, 
Assessor of Taxes, District of Columbia, and which 
was headed ‘District of Columbia—Office of the As- 
sessor,’ addressed to ‘Capital Transit Company’ in 
two parts:”’ 


Mr. Spear: May I ask that the question be read? Is that 
a statement or a question? 

Mr. Wixon: The question has been presented and the 
witness is entitled to hear it if he doesn’t understand it. 

The Witness: I sure don’t understand that. 

Mr. Spear: Would you read it back please? The ques- 
tion is difficult because it described a long document and 
the first part of it is—if you will refer to the document 

Mr. Wixon: I have asked Mr. Chalk the question simply 

what instructions were issued by him concerning 
375 _— notification to Capital Transit Company of the re- 

ceipt of the bills identified in paragraph six(a) of 
the complaint. 

The Witness: I answered the question before by saying 
that if there is any question as to the validity of the claim, 
my people are well qualified to answer without special in- 
structions from me. 


Q. May I state that if I understand your answer to 

the question, it has been that any question arising 

in connection with a bill posing a legal question would be 
submitted to the proper department of the D. C. Transit 
System, Inc., which had to do with that particular matter; 
is that correct? That was your answer, as I understood it. 
I am asking you were any instructions given as to notifica- 
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tion advising Capital Transit Company or any person act- 
ing for it that there had been received by D. C. Transit 
System, Inc. at its offices the documents identified in para- 
graph six(a) of the complaint which you have before you? 

Before you answer, do you have any knowledge as to 
when this bill was received? 

It is in the complaint. 

A. May I have the date of the bill? That was two weeks 
after I had taken control of the company. 

All I ean tell you is, to be very, very conservative, and 
to make the understatement of the year, I was so busy get- 
ting the new company organized and started, discussing 
things with the union, discussing things with the public 
officials, that it is miracle that I have any recollection at 
all of this matter. 

So, I stand on the statement I made about 20 min- 

377 ‘utes ago that I have no independent recollection of 

this particular transaction insofar as a particular 

time or exactly what instructions were given and to whom 
the instructions were given. 

All I know is that all bills which would include this, large 
or small, are normally submitted to Mr. Flanagan’s depart- 
ment. He is the comptroller and I have great faith and 
confidence in my people knowing their jobs. I am sure 
that any instructions that were given were probably given 
by Mr. Flanagan or taken on his own volition or taken on 
the volition of my attorney, and whether it was Mr. Flan- 
agan or Mr. Spear, I’m sure it was handled in a proper 
fashion. 

Q. Did you ever notify any officials of Capital Transit 
Company or of Universal Corporation— A. I answered 
that question about 15 minutes ago when I said I did not 
communicate with anybody at Capital Transit Company on 
any subject at any time since August 15th. 

Q. Have you had any discussion with any of its officers? 
A. Communication includes discussions. 


oa, 
f 
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Q. You have had none, then? A. Must I repeat the same 
thing to you or are you trying to stretch out the record? 


* e * e * id ® & * * 


378 By Mr. Wixon: 


Q. In paragraph six(b) of the complaint which you filed, 
it is stated: 


‘“‘Upon information and belief, as will appear here- 
inafter, no notice or copy of said bills or alleged 
liability has ever been delivered to or served upon 
Capital Transit Company.’’ 


What, sir, is the basis for your making that allegation? 
A. Just what it says, information and belief. 

Q. Where did the information come from and from whom 
did it come? 


* a * * ™ * * * Re * 


379 The Witness: I will be glad to respond to the ques- 

tion in the same fashion as I responded to the other. 

I have no independent recollection of the manner 

380 in which these bills were physically delivered or 

served upon Capital Transit, repeating the wording, 

of course, from the complaint. I think I answered it before 
and said I have no independent recollection. 


By Mr. Wixon: 


Q. Yes, sir, I understand that. My question to you was 
simply from whom, to the best of your recollection, did this 
information come? A. What information? 

Q. The information which is set forth, the facts which 
are set forth in paragraph six(a) and six(b) of this com- 
plaint. A. Which particular subsection are you referring 
to? 

Q. All of it, sir. If there is any variation in your re- 
sponse, I would appreciate your identifying the variation. 
A. I would say any information, you realize, would have 
come, as I told you before, from any of many sources. If 
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you want probabilities, I will be glad to give you the prob- 
abilities. 

Q. Did you talk over this complaint? Did you discuss 
that complaint with any person concerning the factual rep- 
resentations in it before you signed it and before it was 
verified? A. Naturally I discussed it with my attorney. 

Q. Did you discuss it with anybody else? A. At 
381 ‘the time that I signed it? 

Q. Before you signed it or swore to it. A. How 
long before? 

Q. Any time before. A. Well, I discussed this with Mr. 
Flanagan, I believe. 

Q. When did you discuss it, if you recall? A. Some time 
prior to my signing it. 

Q. Did he make any factual representation to you con- 
cerning the matters contained in this complaint? A. I 
don’t remember exactly what he said. 

Q. Did you discuss it with any other person besides Mr. 
Flanagan? <A. I don’t recall. Probably the two persons 
that I discussed it most with would be Mr. Spear and Mr. 
Flanagan. 

Q. Did you make any independent attempt to verify the 
allegations contained in this complaint prior to signing it 
and verifying it, Mr. Chalk? 


* * * ? * * * * al * 


382 The Witness: I would say this, in all likelihood 

when this bill was first discussed, I think it was 
first discussed with Mr. Flanagan and Mr. Flanagan in 
telling me that he wanted to talk about a bill, that implied 
to me without going through the detail of finding out if 
the postman delivered it to him and that he had it in his 
possession and it came through a normal channel, and 
that is why I stated here that bills received at the offices 
of the plaintiff and it had to be received and we had pos- 
session of it and it had to be received and if Mr. Flanagan 
had it in his possession then it had to be received. I don’t 
seem to understand your question. 
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By Mr. Wixon: 


Q. Did Mr. Flanagan— A.I don’t have to ask him 
whether the postman delivered it. If he had it in his 
possession or on his desk, it would naturally come there 
through the mail unless it was personally delivered by the 
Tax Assessor. I don’t understand what part to qualify. 
There is quite a bit of mail that the D. C. Transit System, 
Ine. receives and I don’t ask such questions as how it 
arrived and if we did we wouldn’t get very far in our 
business. 

Q. My question is whether you made an independ- 
383 ent attempt to verify the allegations of the com- 
plaint. A. Which particular allegation? 

Q. The allegations of every particular. A. Such as what 
day he received it through the mails? 

(). Certainly. A. I did not ask him whether he re- 
eeived it through the mail. 

(). You don’t have any knowledge regarding the allega- 
tions of this complaint gained through independent investi- 
gation? A. You may have the pleasure of thinking any- 
thing you want. 


a * * * bd * * * * * 


386 Q. Have you ever issued any instructions with 

respect to the handling of such mail, that is to say, 
mail addressed to Capital Transit Company? A. No. My 
people are qualified to handle it without special instruc- 
tions. 


* * * * * * * * * * 


387 By Mr. Wixon: 


Q. In paragraph 10(a), an allegation is made concern- 
ing the fact that no notice or copy of the bills or alleged 
liability for the tax purportedly assessed against Capital 
Transit Company, has, as required by law, ever been de- 
livered to or served upon Capital Transit Company, the 
tax payer purportedly so assessed by defendant James L. 
Martin, Tax Assessor, District of Columbia. 
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I would like to ask you at this point, Mr. Chalk, on what 
basis it was that you made the allegation in paragraph 
10(a) of the complaint. A. Upon information and belief. 

Q. And from whom did you obtain that informa- 
388 tion? A. From my attorneys and the comptroller’s 
office. 

Q. Do you have any knowledge whatsoever of the manner 
in which they might have gained such information? A. I 
think that is too speculative a question. 

Q. You don’t know. Is that the answer? A. Naturally. 


* * * * a * * * * * 


389 Q. Now, you allege in paragraph 8(b) of the com- 
plaint, on page 3, towards the top of the page: 
‘‘Upon information and belief, no assessment of said 

tax has ever been made upon plaintiff.’’ 

A. That is a statement upon information and belief. 

Q. From whom did you obtain such information? 
390 <A. It could have been from anybody. 

Q. Did you make any independent attempt to 
ascertain the factual correctness of that allegation, sir? 
A. No. I did not go to the Tax Office to see if the assess- 
men had been made, if that is what you mean. I did not 
physically check it. 

I received information from personnel, which personnel 
at this moment I do not know. I would assume it came 
from counsel or from my comptroller’s office and you know 
that and why waste my time? 

Q. If you were required in the proceeding of this case in 
court to proceed with the proof of that allegation, upon 
whom would you eall, sir? 


* * * * * * a * * * 


Q. What officers or agents of the company, to your 
knowledge, would know the facts upon which are predicated 
the allegations? A. I have already stated about 40 minutes 
ago. My counsel and my comptroller’s office. 

Q. It could have been anyone? A. Anyone in that office 
would have that information. 





( 


Q. Would you mind letting us have the names of those 
officers and agents who, in your judgment, would be 
aware of the facts upon which this complaint is 

391 predicated? A. I have already mentioned them. 

Q. You have mentioned the comptroller and an 
attorney. I don’t believe you have given names of indi- 
viduals in the D. C. Transit System operation. A. Who 
might have seen these letters or notices, rather? 

Q. No. Who might have knowledge of the fact upon 
which this complaint is based. A. I said it could have 
been anyone of 40 people who might have knowledge of 
the fact. For example, it could have been 400. 

Q. That doesn’t give an answer to the question of who 
those 40 people are. You apparently are aware of that. 
We are not. Would you mind identifying them by name? 
A. They might be anyone in counsel’s office. They might 
be anyone in the comptroller’s office. 

Q. Who would those people in those offices be, sir? A. I 
would have to get my table of organization. We have over 
3,000 employees. 

Q. You don’t have that many in those offices?) A. I don’t 
remember the name of every employee. 

Q. Of those officers and employees? <A. I said personnel 
and not officers. 

Q. Employees or personnel, could you give us the 
392 names of those? A. That would be an exhaustive 

list. 


* & * * 
By Mr. Wixon: 


Q. May I ask you this question now: Do you know 
whether you or anyone acting on behalf of D. C. Transit 
System, Inc. has given any instructions to the Post Office 
Department concerning delivery of mail addressed to 
Capital Transit Company? A. I believe I have answered 
that question before in a different form. 

Q. Because of your great experience and ability to re- 
call the questions, would you please put up with the in- 
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ability of counsel to recall the questions. I don’t believe 
you did answer it, sir. A. Then repeat the question. It 
sounds about as irrelevant as the others. 


(Whereupon, the reporter read the question as fol- 
lows: 


‘‘Q. May I ask you this question now: Do you know 
whether you or anyone else acting on behalf of D. C. 
Transit System, Inc. has given any instructions 


395 to the Post Office Department concerning de- 
livery of mail addressed to Capital Transit 
Company ?’’) 


The Witness: I have no independent recollection of that. 
By Mr. Wixon: 


Q. Do you know who would know in D. C. Transit Sys- 
tem, Inc., whether such instructions, if any, had been given? 
A. Probably the man who receives the mail. 

Q. Who would that be, do you know? A. I don’t re- 
member. 


* * * * * ™ we * * * 
401 By Mr. Wixon: 


Q. Is there still in the books and records of account of 
D. C.. Transit System, Inc., an item entitled ‘‘Reserve for 
Disputed Local Taxes’’? A. Yes. 

Mr. Spear: I will also add that the record speaks for 
itself, but if you want to go on in this vein 

Mr. Korman: We had hoped not to ask you to bring 
those records here. 

Mr. Spear: They are on file with the Public Utilities 
Commission. 

Mr. Wixon: Not all of them. 

The Witness: I think the statement on file each month 
indicates the reserve. The balance sheet on file about two 
weeks ago indicated it. 
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ry 


By Mr. Wixon: 


Q. Was there any discussion of this accounting for 

this particular item, that is to say, reserve for dis- 

402 puted local taxes, at any meeting of the Board of 

Directors of the D. C. Transit System, Inc.? A. I 

haven’t the record of the last meeting of the Board of 
Directors with me. 

Q. It would have been, of course, at any of the meetings. 
A. I don’t remember the dates of the meetings. 

Q. Do the minutes, to your recollection, show any entry 
concerning this particular item of reserve for disputed 
local taxes? A. The minutes of the Board of Directors 
do not go into the details of the operation of the business 
normally. I don’t believe that this is a matter properly 
before the Board of Directors. 

Q. To the best of your recollection, do you know whether 
or not it did in fact go before the Board of Directors? 
A. I don’t believe it did, no. I’m not sure. It might have 
been included under some broad statement where we af- 
firmed the acts of the officers of the corporation. 

It might have been under an inclusive item, but as an 
independent item I don’t recall it independently. 

Q. Who, on behalf of the D. C. Transit System, Inc., 
would have been responsible for the setting up of a re- 
serve for disputed local taxes on the books of account of 

the D. C. Transit System, Inc.? A. Basically, I am 
403 responsible for all the acts of my employees. I 

would say that I have discussed this with Mr. 
Flanagan and since we did not acknowledge it as a debt, 
we set it up as a reserve. 

So, I would say I would be responsible for having 
initiated its characterization. 

Q. You would be responsible for it? A. Yes, I am 
always responsible. 
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427 Excerpts from Deposition of James H. Flanagan, 


a witness of lawful age, being first duly sworn by the No- 
tary Public, testified as follows: 


Direct examination. 
By Mr. Wixon: 


Q. You are Mr. James H. Flanagan? A. I am. 

Q. And your address is what, sir, presently? A. 
428 Business address 36th and M Street, Northwest. 

Q. Your home address? A. Home address 4427 
Volta Place, Northwest. 

Q. Mr. Flanagan, you are presently vice-president and 
comptroller of D. C. Transit System, Inc., is that right? 
A. I am, 

Q. Prior to that you were an officer of the Capital Tran- 
sit Company, the predecessor mass transportation com- 
pany to D. C. Transit System, Inc., is that right, sir? A. I 
was. 

Q. What capacity did you have with Capital Transit 
Company? A. I was vice-president and comptroller of 
the Capital Transit Company. 

Q. And at what time did that position terminate? A. 
Upon the transfer of the assets of Capital Transit Com- 
pany to D. C. Transit System, Inc. on August 14 or August 
15, 1956. 

Q. How long had you held the position you have stated 
with Capital Transit Company? A. I became vice-presi- 
dent of Capital Transit Company on March 2, 1953 and 
comptroller in 1954. 

Q. Do you hold any office in any other corporation be- 

sides D. C. Transit System, Ine. today? A. I do not. 
429 Q. Have you any connection whatsoever with Uni- 
versal Corporation? A. None. 

Q. Did you ever assume any position with that corpora- 
tion? A. No, I did not. 

Q. What, sir, are your duties or rather what were your 
duties with Capital Transit Company while you were vice- 
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president? A. Generally speaking I was in charge of the 
financial records of the company. 

Q. Did that mean, sir, that you were charged with the 
responsibility of maintenance of all such records for Cap- 
ital Transit Company and the making of any reports which 
might be required of that company to any regulatory 
bodies? A. Yes, sir. 

Q. What is your present position and what are the re- 
sponsibilities and duties of your present position with D. C. 
Transit System, Inc.? A. They are similar to those which 
obtained at the Capital Transit Company setup. 

Q. Are there any variations between the responsibility 
you had with Capital Transit Company and the responsi- 
bility which you now have with D. C. Transit System, Inc.? 

A. No, none that come to mind. 
430 Q. So that with D. C. Transit System, Inc. it is 
your responsibility to supervise, conduct all the 
financial accounting and recording and financial operations 
of the D. C. Transit System, Inc., is that right, sir? A. 
That is right. 

Q. As a restatement of that, I understand your office is 
at 36th and M Street, Northwest. A. That is right. 

Q. Those are the general offices, I believe, of the D. C. 
Transit System, Inc., is that right, sir? A. That is right. 

Q. They were the general offices of the Capital Transit 
Company. A. That is right. 

_ Q. In your position with Capital Transit Company, you 
 oeeupied a certain suite of rooms or a certain location at 
36th and M Street, Northwest, is that right? A. Yes. 

- Q. Since you have become an officer of the D. C. Transit 
System, Inc., has that office space changed? Have you been 
relocated? <A. No. 


= s * e * & * & * 
481 Q. Now as an officer of Capital Transit Company, 


did you have occasion from time to time to prepare 
financial statements relative to the operations of Capital 
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president? A. Generally speaking I was in charge of the 
financial records of the company. 

Q. Did that mean, sir, that you were charged with the 
responsibility of maintenance of all such records for Cap- 
ital Transit Company and the making of any reports which 
might be required of that company to any regulatory 
bodies? <A. Yes, sir. 

Q. What is your present position and what are the re- 
sponsibilities and duties of your present position with D. C. 
Transit System, Inc.? A. They are similar to those which 
obtained at the Capital Transit Company setup. 

Q. Are there any variations between the responsibility 
you had with Capital Transit Company and the responsi- 
bility which you now have with D. C. Transit System, Inc.? 

A. No, none that come to mind. 
430 Q. So that with D. C. Transit System, Ine. it is 
your responsibility to supervise, conduct all the 
financial accounting and recording and financial operations 
of the D. C. Transit System, Inc., is that right, sir? A. 
That is right. 

Q. As a restatement of that, I understand your office is 
at 36th and M Street, Northwest. A. That is right. 

Q. Those are the general offices, I believe, of the D. C. 
Transit System, Inc., is that right, sir? A. That is right. 

Q. They were the general offices of the Capital Transit 
Company. A. That is right. 

Q. In your position with Capital Transit Company, you 
occupied a certain suite of rooms or a certain location at 
36th and M Street, Northwest, is that right? A. Yes. 

Q. Since you have become an officer of the D. C. Transit 
System, Inc., has that office space changed? Have you been 
relocated? A. No. 


1 & * ad * * ® a * * 


Q. Now as an officer of Capital Transit Company, 
did you have occasion from time to time to prepare 
financial statements relative to the operations of Capital 
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Transit Company? A.I supervised the preparation of 
such statements. 

Q. By your supervision you mean you reviewed them and 
determined whether or not they were properly prepared 
and were accurate as representations of the facts contained 
in those papers? A. That is right. 

Q. And that position you had with Capital Transit Com- 
pany with respect of the supervision of reports, financial 
statements and the like, I understand to be identical with 
that which you now have with D. C. Transit System, Inc. 
A. Yes, sir. 

Q. Did your duties with Capital Transit Company re- 
quire the preparation, or rather the supervision, of any 
reports to the Public Utilities Commission of the District 

of Columbia? <A. Yes, sir. 
432 Q. What was the nature of the reports which you 
supervised and which were filed with the Public 
Utilities Commission by the Capital Transit Company? A. 
We filed the monthly financial statements with the Public 
Utilities Commission and year-end statements with the 
Commission. 


ae & oe 5 * ad e * e e 
435 By Mr. Wixon: 


Q. Mr. Flanagan, did the monthly and annual statements 
which you stated you prepared on behalf of Capital Transit 
Company and submitted to the Public Utilities Commission 
have any title or any denomination of the nature of the 
statement? A. I might identify the statements in this 
manner, Mr. Wixon, there is one we in the office call the 
comptroller’s report. That covers the result of operations 
of Capital Transit Company in the old days, or D. C. 
Transit System, Inc. in the present time as a company re- 
port only. 

There is another set of figures submitted in a separate 
report which are consolidated figures. That means that 
reports including the reports of operations of Montgomery 
Bus Lines also. 
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There is no title as such unless it may be financial state- 
ments of operations for this or that month of the year. 

Q. Are both of those statements that you have men- 
tioned, that is to say, the consolidated statement and 
monthly statement submitted to the Public Utilities Com- 
mission? A. The comptroller’s report is submitted as a 

public document. 
436 The consolidated reports have always informally 
been submitted on a more or less confidential basis. 

Let me emphasize at this point, however, that all of these 
statements are unaudited. That is our public auditors have 
not certified as to the correctness of the figures and that in 
some instances there have been reasons for changing re- 
ports after they have been filed and substituting new finan- 
cial statements. 

Q. Mr. Flanagan, are some of these statements being 
submitted and have such statements been submitted to the 
Public Utilities Commission by D. C. Transit System, Inc.? 
A. They are submitted monthly when prepared. 

Q. They have been submitted, I take it. A. They have 
been submitted. 

Q. Do you know for what period such statements have 
been filed with the Public Utilities Commission by D. C. 
Transit System, Inc.? A. We have filed such statements 
through the month of November, 1956. 

Q. The first statement that you submitted was for what 
period of time, sir? A. From August 15th through August 
31st, 1956. 

Q. And the following reports have been submitted for 

the months subsequent to the period you have just 
437 identified, is that right, sir? A. That is right. 

Q. In your position with Capital Transit Company 
as vice-president, did you have occasion from time to time 
to submit any returns of tax to any public authority? A. 
Yes. 

Q. Did your term of submission or terms of tax include 
any submissions to the Assessors’ Office of the District of 
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Columbia or to any other officers in the District of Colum- 
bia? <A. Yes, sir. 

Q. To what officers did you submit such returns, sir? 
A. From memory I would say to the Collector of Taxes 
of the District of Columbia. 

Q. What type of taxes were involved, Mr. Flanagan, in 
the returns submitted by Capital Transit Company to the 
District of Columbia authorities? A. Well, the District 
has a multitude of taxes to which utilities are subject; real 
estate taxes, in the old days gross receipts tax, gasoline 
tax, to mention a few of them. 

Q. And returns were prepared for all of those taxes and 
submitted to the District of Columbia? A. Yes, sir. 


* cd * * * * * * * 
438 By Mr. Wixon: 


Q. Do you recall when you submitted to the District of 
Columbia the last return of the Capital Transit Company 
reflecting gross receipts tax on gross receipts? 

Mr. Spear: Let the record show the witness referred to 
Exhibit Number 1 of the affidavit of the Assessor, James L. 
Martin, dated January 16, 1957, and I ask counsel whether 
he could refer to said exhibit in referring to said 

exhibit. 
439 The Witness: On July 10, 1956 I signed a report 
of the gross receipts which was filed with the Office 
of the Assessor of the District of Columbia. 


* = Sd * * we * ® e * 


440 Mr. Wixon: Which is a document with the heading 
“Office of the Assessor of the District of Columbia, 
Report of Gross Receipts, July 1, 1955—June 30, 1956’’, 
signed by Mr. James H. Flanagan in his capacity as vice- 
president and comptroller for Capital Transit Company. 
Please mark that as Defendants’ Exhibit 1-A and 1-B for 
identification, Mr. Reporter. 
(Two documents from Office of the Assessor of the Dis- 
trict of Columbia, entitled ‘‘Report of Gross Receipts’’, 
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dated July 1, 1955—June 30, 1956, were marked for iden- 
tification Defendants’ Deposition Exhibits 1-A and 1-B.) 
Mr. Wixon: This Exhibit 1-A and 1-B which has just 
been marked for identification is a duplicate of the one at- 
tached to the motion of the defendants to dismiss the com- 
plaint and for the relief heretofore filed in the District of 
Columbia by the defendants. 
Mr. Spear: And that is the same exhibit to which 
443 Mr. Flanagan referred in his question to his counsel 
when he was first asked that question, is that correct, 
Mr. Wixon? 
Mr. Wixon: I believe it was, sir. 


we * * * bd 


By Mr. Wixon: 


Q. Mr. Flanagan, where did you get the figure of $21,- 
128,108.13 which appears on Defendants’ Exhibit 1-A oppo- 
site a statement or line reading, and I am quoting ‘‘Gross 
Receipts subject to tax’’? A. Attached as Exhibit 1-B is a 


statement which shows the categories of revenues and mis- 
cellaneous receipts reflected on the books of the company, 
the aggregate amount of which is $21,128,108.13. 

Q. Now I understand you, sir, in your answer, to say 
that on Defendants’ Exhibit 1-B for identification there 
are certain items shown, as I see it here in the last column 
of that exhibit, the total of which is $21,128,108.13. A. Yes. 


* * * * * * * * & * 


Q. Now to the left on this Defendants’ Exhibit 

1-B are certain words, and I am reading them, that 

are in the left-hand column and which are ‘‘passenger rev- 

enue, charter revenue, station and vehicle privileges, rent 

of buildings and other property, gross income from mis- 

cellaneous physical property, interest and miscellaneous 
income.”’ 

Do you follow me on the items I am reading? A. Yes, 

sir. 
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Q. Were those accounts in the books and records of 
Capital Transit Company and subsidiary companies, 
444 the title of which appears on this Exhibit 1-B? A. 
They are not broken down to the extent that some of 

them probably are broken down on the books. 

Q. Do I understand, sir, that these headings do not in 
all cases appear in the books and records of Capital Transit 
Company? A. The headings as stated there. Some of 
them might embrace a number of sub accounts. 

Q. Was there a book or record such as a general ledger 
which had headings of the character set forth in the left- 
hand column of this Exhibit 1-B? A. Of that general 
character. As I say there might be a little more detail 
on the books themselves than are reflected in this state- 
ment. 


* * * ae * * * © & 


454 Mr. Wixon: Will you repeat the last question 
please, Mr. Reporter? 


(Whereupon, the reporter read the question as follows: 


Question: ‘‘Mr. Flanagan, was any account set up 
showing any tax liability as a consequence of the sub- 
mission of this particular report identified as Defend- 
ants’ Exhibit 1-A and 1-B to the District of Colum- 
bia?’’) 


The Witness: As Mr. Spear stated, each month our ac- 
crual was placed on the books of Capital Transit Company 
representing two per cent of the gross receipts, so-called. 


By Mr. Wixon: 


Q. Did that continue up until August 15, 1956? <A. Yes, 
it did. 

Q. Subsequent to that date, I understand Capital 
Transit Company, so far as its mass transportation serv- 
ices operations were concerned, ceased to do business. A. 
Yes. 
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455 Q. Do you know at what time or at what point 
the books and records of Capital Transit Company 
were changed to reflect any difference between what you 
have just stated with respect of the indication of the liabil- 
ity for gross receipts tax to any indication otherwise? 
A. There was some delay in the preparation of the final 
accounts and statements of Capital Transit Company due 
to financial and legal questions so that I cannot give you 
the exact time, but it is a matter of some weeks subsequent 
to August 14, 1956, that the recommendation and the sug- 
gestion of our auditors Price, Waterhouse, was received to 
treat any matter relating to the two per cent gross receipts 
tax as a matter in dispute. 
Q. These gentlemen are certified public accountants and 
I believe it is a firm of certified public accountants having 
offices in the District of Columbia, is that true? A. That’s 
right. 
Q. That firm of certified public accountants was 
456 the firm engaged by Capital Tranis Company for the 
purpose of auditing and such matters as might relate 
to accounting as to Capital Transit Company? A. They 
had been so retained for some time. 
Q. You say you made a record or a statement that a 
change in the books of account should occur. A. It was at 
their suggestion and advice. 


* mM e * * * * * * ® 


Q. Was that suggestion made by way of a letter or by 

way of oral communication or in some other manner if 

there is some other manner to do it? A. It was 

457 made first in written form, so far as I am aware in 
their recommended closing statements. 

Q. Did they submit an audit report? A. Oh, yes. 

Q. Does it appear in that? A. It appears in their sug- 
gested closing statements for the affairs of Capital Transit 
Company. 

Q. That would be a part of the audit report? You have 
in mind what I am speaking of as the audit report, the 
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report made by the firm? A. Yes, I think the closing state- 
ments are contained in the audit report to Capital Transit 
Company. 
* co * * * * He * * e 
458 Q. Has D. C. Transit System, Inc. ever set up 
the item of tax on gross receipts of Capital Transit 
Company for the period July 1, 1955 to June 30, 1956? 
A. In the same form as it was reflected in the closing 
statements of Capital Transit Company. 
* bd * * sd * Lad ad * sa 
459 Q. Did D. C. Transit System, Inc. ever set up 
this item on its books and accounts as a payable item 
rather than as a disputed item, do you know? A. In the 
form we have been discussing, reserve for disputed tax, 
I think. 

Q. Was it ever carried, even though it was not put in 
a formal entry, was it ever carried by the company as an 
item of liability? A. Yes. 

Q. I understand from what I have heard here that you 
were the comptroller of the corporation and would in gen- 
eral or ordinary course have received the bills to which 
reference is made in the verified complaint of Mr. Chalk 
in Civil Action Number 4709-56. 

I don’t know whether you have seen a copy of that 
complaint. If you have not, I have a copy which I would 
like to show you. 

Mr. Spear: I don’t believe he has. 

The Witness: No, I have not. 


460 By Mr. Wixon: 


Q. There is a copy of it which we understand is 
accepted as a true copy of the complaint filed. 

You will find attached to that, Mr. Flanagan, certain 
exhibits, namely Exhibit A-1 and Exhibit A-2. Do you 
have those before you, sir? A. Yes, sir. 

Q. Have you ever seen those items of which photostats 
are attached as exhibits A-1 and A-2? A. I have here the 
original and I have seen those before. 
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Q. Can you tell me when these first came to your atten- 
tion? A. We usually place a Received stamp on most of 
our documents but naturally you don’t stamp bills of this 
nature. 

Therefore, I am unable to answer accurately when this 
bill was received. 

Q. Did you receive it, sir? A. It came to my desk 
eventually. 

Q. Do you know by what process or means? <A. I would 
say, and I believe it was the regular process of receiving 
mail for the company, the full details of which I don’t 
know of my own intimate knowledge, but the mail doesn’t 

come to me first. It is delivered to another office 
461 of the company first and then it is distributed to me 
if it pertains to my affairs. 

Q. What other office would that be first? What office 
would these things go to first? A. My understanding is to 
the office of the purchasing agent, Mr. Pardoe. 

Q. Do you have his first name? A. Kelvin M. Pardoe. 

Q. In turn, then, Mr. Pardoe would send them to you? 
A. If they pertained to the affairs of my office, yes. 

Q. When you received those bills what, if anything, did 
you do with them? A. I referred them to counsel for the 
company. 

Q. Did you ever return them to the Capital Transit 
Company or make any effort to see that they went to Capi- 
tal Transit Company? 

Mr. Spear: I will object to that question. It assumes 
that it came from them. 

Mr. Wixon: All right, we will make that ‘‘send them to 
Capital Transit Company’’. 

The Witness: No, I never sent them to Capital Transit 
Company. 

By Mr. Wixon: 
Q. Did you ever advise anyone acting for or on behalf 


of Capital Transit Company concerning the receipt of 
the bills which had come to your attention by D. C. 
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462 Transit System, Inc.? A. I have to answer this 

way, I know they were informed of them. As to my 
specifically calling some officer or employee of the then 
Universal Corporation that I had received them, I cannot 
say that I did. 

Q. You said you were informed. Do you know who 
informed you? A. I probably did in some discussion. But 
I cannot be more specific than that. 

Q. Do you know the discussion and the time of discus- 
sion when that notification to Capital Transit Company 
occurred, the officers acting for and on behalf of them? 
A. I cannot be more specific than that. 

_ Q. Do you recall how soon after they were received that 
such a diseussion took place? A. No, I cannot. 

Q. Do you recall with whom you discussed the matter? 
A. I don’t recall that, either. 


& * * * * * * * * * 


465 Q. As of August 15th, would I be correct if I said 

that there were matters pending against Capital 

_ Transit Company which had not been concluded by 

466 Capital Transit Company as of August 15th and 

which were handled by or processed by D. C. Tran- 

sit System, Inc.? A. That would be a logical statement, 
yes. 

Q. Now, were there any items which required accounting, 
to your knowledge, such as the payment of any bills which 
might have been an obligation of Capital Transit Company 
but submitted to D. C. Transit System, Inc. subsequent to 
August 15th which came to your attention? A. There 
would necessarily be such items, yes. 

Q. Do I understand by your response that there were in 
fact such items which came to your attention which were 
obligations of Capital Transit Company and which were 
handled by D. C. Transit System, Inc? A. Yes, there were. 

Q. Now, were those items, do you recall, of any of them, 
addressed to Capital Transit Company as the addressee? 
A. I am trying to picture in my mind’s eye some specific 
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voucher or bills or obligations of that kind. My answer 
would be that there were such items. 

Q. What did you do with respect to any notification if 
any was given to Capital Transit Company of those items? 
A. Nothing. 

Q. Nothing? A. That is right. 
467 Q. Was Capital Transit Company advised of the 
existence of those items? <A. If by that do you mean 
did I advise them of the receipt of a particular liability 
addressed to them? 

Q. Yes. A. No. 

Q. Was there any reason why Capital Transit Company 
was not so notified to your knowledge as an officer of the 
corporation? 

Mr. Spear: May I ask you to specify as to which cor- 
poration you are talking about? 


By Mr. Wixon: 


Q. As an officer of D. C. Transit System, Inc.? A. No. 

Q. Had you received any directions from either the 
Board of Directors or from any of the officers of D. C. 
Transit System, Inc. concerning the manner in which you 
should process any matters coming to your attention ad- 
dressed to or concerning Capital Transit Company? A. 
No. 

Q. Do I understand then that the handling of those 
matters was by you in your official capacity as an officer 
of D. C. Transit System, Inc. and without direction? A. 
The handling of any matter that fell within my province, 

that is right. 
468 Q. Was there any reason why you did not advise 

Capital Transit Company, if you did not so advise 
them, and you understand we are in the realm somewhat of 
speculation, concerning the receipt by D. C. Transit Sys- 
tem, Inc. of the bills identified in Exhibit A-1 and Exhibit 
A-2 of the complaint? A. The question is, is there any 
reason why I did not—— 
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Q. Advise them. A. No. 


Q. I understand from your testimcay that some time 
subsequent to August 15, 1956, there was entered upon the 
records of the D. C. Transit System, Inc., an entry item 
entitled, ‘‘Reserve for Disputed Local Taxes’’? A. That 
is true, but my answer would apply to every item of every 
category that was entered on the records of the D. C. 
Transit System, Inc. 


& * * 7” * * * * * * 


469 Q. Was the item set up to your knowledge on or 
before August 15, 1956, that is to say, the item of 

reserve for disputed local taxes? A. No. 

Q. It was not set up on or before? A. No. The books 
of the company were not opened. 

Q. When were they opened? A. I cannot give you the 
exact date but several weeks after August 15, 1956. 

Q. What would be the earliest time, to your recollection, 
that that would have occurred? Several weeks could be 
two or three. 


* * * * * s * * * * 


470 The Witness: The earliest date that I would have 
any knowledge of the proposal as to the opening 
would be October or the middle of October. 


By Mr. Wixon: 


Q. The proposal of whom? A. Of Price, Waterhouse. 

Q. You mean by that, that their submission of suggested 
changes did not come in until October? A. That would 
be the earliest. You asked the earliest and I cannot give 
you the exact date. 


i bod * e a 
471 By Mr. Wixon: 
Q. Up to October 4, 1956, had any treatment been 


made whatsoever by D. C. Transit System, Inc. with re- 
spect to this tax liability of Capital Transit Company for 
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gross receipts? A. I am not sure what you mean by 
treatment. 

Q. The treatment I have in mind is by way of action 
of the Board of Directors or the officers of the corporation. 
A. No. As far as I knew, it was being considered by 
counsel for the company. 

Q. What consideration did you give to it as comptroller 
and vice president of the corporation? A. The considera- 
tion I gave to it was that it was not necessary for D. C. 
Transit System, Ine. to pay it. 

Q. What did you do with it? A. I waited for an 
472 opinion from counsel which might substantiate my 
opinion. 

Q. In other words, you held the opinion. A. Counsel 
held it. 

Q. You turned it over to counsel? A. Yes. 

Q. Was that counsel Harvey Spear, the one you just 
referred to? A. Yes, that is right. 

Q. Did you have any discussion of this matter with Mr. 


Chalk, the president of D. C. Transit System, Inc? A. Yes, 
sir. 

Q. Do you know when you had such discussion? A. The 
same time I referred it to Mr. Spear. 

Q. When was that? A. May I ask counsel to refresh my 
recollection? 

Mr. Spear: I am not sure myself of that. 


By Mr. Wixon: 


Q. Can you identify the month? A. I would say Sep- 
tember. 
Q. Do you know whether it was the early part of the 
month? A. Shortly after the bills were received. 
Q. Shortly after that? I presume that it would be a day 
or two days or a week or two weeks. A. It would be 
473 within two weeks. Probably within the week. 
Q. So that, you turned over to him the originals 
of the bills which were in your possession. 
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That is to say, you turned over to Mr. Spear the original 
of the bills which you had? A. So that I may be as accu- 
rate in my response as is possible, I am not sure I turned 
over the originals at that time. I am sure, however, I 
turned over enough so that Mr. Spear knew the form and 
the contents of the bills. 

Q. You have referred to the bills. Do you have the 
bills here, sir? A. The original bills? 

Q. Yes. A. I am handing to you the original bills re- 
ceived in my office from the Office of the Assessor of the 
District of Columbia. 

Q. May I ask, for the purposes of this proceeding, where 
you obtained these bills, from whom, or from what source? 
A. They were distributed to my office from the point of 
deposit which, I am quite sure, is the purchasing depart- 
ment of the D. C. Transit System, Inc. 

Q. You received them for today’s— A. Through dis- 
tribution. 

Q. In your conversation with Mr. Chalk, did you 

have any discussion concerning notification to Capi- 
474: tal Transit Company of the existence of these bills? 
A. I don’t recall that I did. 

Q. Do you know whether any other officer of the D. C. 
Transit System, Inc. notified Capital Transit Company of 
the existence of these bills? A. I don’t know that, no. May 
I consult with my counsel? 

Q. You don’t know whether any other officer of the D. C. 
Transit System, Inc.— <A. Oh, I answered that. 

Q. You don’t know it? A. To the effect that I do not 
know of any other officer. 

Q. Is Mr. Spear an officer of D. C. Transit System, Inc.? 
A. Yes, sir. 

Mr. Spear: I suggest the witness is not competent to 
testify to that question. 

The Witness: I may be wrong. 

Mr. Spear: In fact, he is wrong, but that is not the point. 

The Witness: Now that it is brought to my mind, I am 
wrong. 
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Mr. Spear: He is not competent to testify as to 
475 whether or not I am an officer. 


* * * & * od * * * x 


475 By Mr. Wixon: 


Q. Is he a member of the Board of Directors? A. Yes. 

Q. Do you know whether these bills were called to the 
attention of any of the members of the Board of Directors 
of the D. C. Transit System, Inc.? A. Yes, Mr. Chalk and 
Mr. Spear. 

Q. Any others, sir? A. By me? 

Q. To your knowledge, whether they were called to their 
attention by any others? By you or someone else? You 
might have been present when it was called to their atten- 
tion, for example. A. It might have been called to Mr. 
Fox’s attention. I cannot be too definite about that. 

Q. You have identified the calling of the attention at 

some time subsequent in the very early part of Sep- 
476 tember as I understand it, of these bills, to counsel 

in the person, as I understand it again, of Mr. Spear, 
and if I am wrong, you correct me. 

Do you know when you had your conversation with Mr. 
Chalk concerning these bills? A. About the same time. 

Q. Did you get any advice from Mr. Chalk as to what 
you should do with the bills themselves? A. They were 
not payable until the middle of September. 

Q. Payable in September about? A. In September? 

Q. Yes, in September. A. Yes. The first half was pay- 
able in September. 

Q. May we have those bills identified for the purpose of 
this deposition since they are the originals and I under- 
stand you prefer the originals in every case to copies of 
them. 

May we have copies of them? You may retain posses- 
sion of them but we will put an identification mark on them. 
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477 Mr. Wixon: Mr. Reporter, would you mark these 
as Defendants’ Exhibits 4-A, 4B and 4-C? 

(Photostatic copy of bill for first half—due in September 
1956 of Office of Assessor, District of Columbia, was 
marked Defendants’ Exhibit 4-A.) 

(Bill for second half—due in March 1957 of Office of 
Assessor, District of Columbia, was marked Defendants’ 
Exhibit 4-B, for identification.) 

(Delinquent Notice—First Half Overdue, Office of the 
Assessor, District of Columbia, was marked Defendants’ 
Exhibit 4-B, for identification.) 


By Mr. Wixon: 


Q. Mr. Flanagan, do you know whether or not these 
items were called to the attention of any person other than 
the persons engaged or employed by D. C. Transit System, 

Inc. ? 
478 You identified Mr. Spear. You identified Mr. 
Chalk, and you said you believe they were called to 
the attention of Mr. Fox. Anyone else, sir? A. Not that 
I can recall at the moment. 


* * * & 2 & * cs * coe 
By Mr. Wixon: 


Q. Now, to your knowledge, has any instruction ever 
been given by D. C. Transit System, Inc., with respect of 
the handling of the mail which was addressed to Capital 
Transit Company but delivered to D. C. Transit System, 
Ine.? A. No instructions, to my knowledge. 

Q. Have you, yourself, ever given any instructions with 
respect of what should be done with mail addressed to Cap- 
ital Transit Company but delivered at the offices of D. C. 
Transit System, Inc.? A. No. 

Q. Do you, to your knowledge, know whether Capital 
Transit Company or Universal Corporation, the successor 
corporation to Capital Transit Company, has ever given 
any ‘such instructions, that is to say, as to the handling 
of mail addressed to Capital Transit Company or 
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479 Universal Corporation but delivered at 36th and M 
Streets, Northwest? A. I don’t know of any such 
instructions. 

Q. Mr. Flanagan, if I repeat myself, bear with me. 

Do I understand that it was the course of operations so 
far as your office was concerned with respect to mail ad- 
dressed to Capital Transit Company but delivered at 36th 
and M Streets, Northwest, Washington, D. C., to D. C. 
Transit System, Inc., to proceed with that mail as though 
it were mailed, in fact, designed and intended to be deliv- 
ered to D. C. Transit System, Inc.? 

Mr. Spear: I suggest the question is very vague and 
comprehensive but if the witness thinks he understands it 
and has an answer for a broad question, I won’t object to 
his answering it. 

The Witness: All I know is that some mail addressed to 
Capital Transit Company did reach my desk when it per- 
tained to matters over which I had jurisdiction. 


By Mr. Wixon: 


Q. And was handled by your office? A. Yes. 

Q. Did you handle that item or those items as items of 
D. C. Transit System, Inc. or as items of Capital Transit 
Company? A. If I did anything about them, it would be 

because I felt that D. C. Transit System, Inc. was 
480 then interested. 
Q. In those cases, did you notify Capital Transit 
Company of those items? A. Not that I can recall. 


511 Excerpts from Deposition of Augusta Uhl, 


a witness of lawful age, was duly sworn by the notary pub- 
lic and, being examined by counsel, testified as follows: 


Direct examination. 


By Mr. Korman: 


Q. Will you give us your full name? A. Augusta Elinor 
Uhl. 
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512 Q. Is that Miss or Mrs.? A. Miss. 
Q. Miss Uhl, how are you employed. A. Now? 
Q. Yes. A. I am assistant secretary and assistant treas- 
urer of the Universal Corporation. 


Q. Prior to becoming assistant secretary and assistant 
treasurer, I think you said you were—how were you em- 
ployed? A. I was employed at the Capital Transit Com- 
pany as administrative assistant to the president, and from 
October 1, 1955 as assistant secretary in addition to being 
administrative assistant. 


513 Q. I show you three papers which have been iden- 

tified here as Defendants’ Exhibits 4-A, 4-B and 4-C, 
and ask you whether you have seen any of those before. 
A. No, I have not. 

Q. I show you photostatic copies of them and ask you if 
you have ever seen those before or ones like them. A. No, 
I have not. 

Q. I ask you whether or not you were ever informed by 
anyone of the fact that they existed, either the originals or 
the photostats. A. No, I was not informed in any way that 
they existed. 

Q. Have you ever had any discussion with anyone, either 
an officer or a member of the Board of Directors of Uni- 
versal Corporation, or any other person concerning the 
tax liability, if any, of Universal Corporation or its pre- 
decessor, Capital Transit Company, or D. C. Transit Sys- 
tem, Inc., of a gross receipts tax on the operations of Cap- 
ital Transit Company for the calendar year which ended 
June 30, 1956? A. No, I have had no discussions. 

Q. Were you ever informed by anyone concerning the re- 

ceipt of or the subject of the receipt of bills for such 

514 atax? A. No, sir. 
Q. Do you know whether any directive, order or 
instruction, was given by anyone connected with Capital 
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Transit Company or Universal Corporation, to anyone con- 
nected with D. C. Transit System, Inc., concerning mail 
addressed to either Capital Transit Company or Universal 
Corporation and received at 36th and M Streets, the former 
office of Capital Transit Company? <A. Well, I will say 
this, that, so far as I know no directive or information was 
given. Mail addressed personally to former officers, such 
as Mr. Broadwater, or to me or to Mr. Giddings, has been 
forwarded to my office. 

Q. Do you know who forwarded it? A. No, I don’t 
know who forwarded it, but I assume that it came from the 
office where the mail is distributed. 

Q. Do you know where that is? A. When I—— 

Q. When you said where the mail is distributed, I as- 
sume you mean the office at D. C. Transit System, Inc.? 
A. Yes. When I was at Capital Transit, the mail was re- 
ceived in the purchasing department and was distributed 
by messenger from a desk in a room adjoining the office of 
the purchasing agent. 

Q. Do you know who was the purchasing agent at 
515 that time? A. Mr. K. M. Pardoe was the purchas- 
ing agent. 

Q. Do you know whether he is still so connected with 
the new ocmpany? A. I assume he is. 

Q. When you say you received these items which you 
said were personal items for Mr. Broadwater or Mr. Gid- 
dings or any other officer when they came to the office, 
which I assume was in the Colorado Building— A. Yes. 

Q. Was there indication that they were opened and put 
in a new envelope, or were they simply readdressed on the 
same envelope and sent back to you in the mail? A. We 
have a messenger service that comes down to the Colorado 
Building and usually they are brought down by messenger 
and they are enclosed in an envelope which is used for 
interoffice memos and they have never been opened and the 
envelope that is personally opened has never been opened 
when it was forwarded to me. 
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Q. When it came to you, did it enclose an envelope 
which had your name on it? A. What do you mean? 

Q. As I understand it, these things were brought by a 
messenger as an interoffice communication and were en- 
closed in an envelope which the messenger carried? A. 

That is right. 
516 Q. Was the envelope addressed to the person for 
whom the mail was intended or was it addressed to 
you? A. It was addressed Universal Corporation. There 
is usually Universal Corporation put on it and it was 
brought to my desk. 

Q. In those instances where this mail came to you which 
usually was intended for either Mr. Broadwater or Mr. 
Giddings or some other officer personally, did you recall 
whether or not in any instance the name of the Capital 
Transit Company also appeared on the envelope? A. As 
I recall, no mail has been sent to us that was simply ad- 
dressed to Capital Transit Company. The mail that is 
forwarded to us is usually addressed Mr. J. A. B. Broad- 
water, in care of Capital Transit Company or Mr. Gid- 
dings, in care of Capital Transit Company, which would 
denote that it is a person—not Mr. Broadwater as presi- 
dent, but as J. A. B. Broadwater, in care of Capital Transit 
Company, which would designate it was a personal letter 
and not necessarily a company letter. 

Q. I take it, then, that so far as you know, mail that 
would be addressed to Mr. J. A. B. Broadwater, President, 
Capital Transit Company, would be kept up there at D. C. 
Transit System, Inc.? A. It might very well be. 

_ Q. So far as you know, no mail which was simply 

517 addressed to Capital Transit Company addressed to 

36th and M Streets, ever came back to you? A. I 

have no recollection of any mail having been addressed as 

this is made out here, Capital Transit Company mail ad- 
dressed in this manner. 

Q. When you say ‘‘this’’, you are indicating one of 
these bills we are talking about? A. I might indicate mail 
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addressed such as this is, mail with Capital Transit Com- 
pany, 36th and M Streets, Washington 7, D. C. I have no 
recollection of any mail addressed in that manner having 
been forwarded to me. 

Q. Do you know whether or not there was any under- 
standing that that mail should be so treated, that is, sim- 
ply kept at 36th and M Streets, by D. C. Transit System, 
Inc.? A. To my knowledge, it was not. I don’t know 
whether anyone else gave instructions or not, but to my 
knowledge, it was not given. I cannot answer for what 
instructions may have been given by someone else. 

Q. So far as you know, neither Capital Transit Company 
nor Universal Corporation ever sent to the Post Office De- 
partment or notified the Post Office Department on any 
form or in any other manner, that mail addressed to the 
Capital Transit Company or Universal Corporation, even 
though addressed to 36th and M Streets, should be for- 

warded to the Colorado Building or any other place? 
518 <A. No, not to my knowledge. 

Q. I assume you are familiar with the Post Office 
Department forms which are sent out by the Post Office 
Department which are commonly referred to as ‘‘Change 
of Address Cards’’? A. Yes, I have a quite a supply of 
them. 

Q. So far as you know, no such notice was used in this 
instance in the case of these companies? 


a * e * & * * KE * 
By Mr. Wixon: 


Q. You say that these deliveries made to your office are 
made by messenger. When you refer to the messenger, 
what messenger was that? A. It is a mssenger from Cap- 
ital Transit Company. I mean D. C. Transit System, Inc. 


e * ae * * * cd a * e 
519 Q. Yes, what arrangements were made for the de- 


livery of such items from D. C. Transit System, 
Ine.’s office at 36th and M Streets to the Universal Cor- 
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poration? A. No arrangement was made except that—no 
special arrangement was made, I might say that. 

If there is something that they want to send down to me, 
they direct it, address it to me and the messenger brings 
it down. If it is something that I want to send over there, 
I ask if the messenger is in the building and will stop and 
he does that. 

Q. Who do you ask about the messenger when you care 
to inquire? A. The messenger, I call the purchasing de- 
partment, Mr. Pardoe’s office because the messenger picks 
up their mail there and delivers. 

Q. Do you leave word with Mr. Pardoe? A. With some- 
one in his office. No, I don’t bother him with it personally. 


521 Q. Had any mail ever been delivered to you from 
D. C. Transit System, Inc., which was addressed to 
any person at Capital Transit Company, and I am using 
that in the sense of the office, but with an address which 
was different from 36 and M Streets, Northwest? A. No. 
Q. Do you have occasion from time to time to communi- 
cate with personnel of D. C. Transit System, Inc.? A. Yes. 
Q. What occasions would give rise to that communica- 
tion? A. Well, my principal business with D. C. Transit 
System, Inc. is the stockholder records or IBM records 
where the D. C. Transit System, Inc. for a period of time 
continued to do our stockholders’ work, that is, to make 
the new cards or changes in shares and I had fre- 

522 quent telephone calls with them concerning that. 

They no longer do that. 

Q. Do you know how long that continued, when it started, 
and when it stopped? A. It continued from the 15th of 
August until December 31st. 

Q. Did they do anything else for you? A. No. 

Q. What other occasions would you have had to com- 
municate with anyone at D. C. Transit System, Inc.? A. 
Except on a personal call, I would have no other occasion. 

Q. Did any of their officers call other officers of the Uni- 
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versal Corporation at the Colorado Building? A. Occa- 
sionally when they are downtown, they may stop in to see 
how we are. 

Q. By that, you mean from time to time officers will drop 
in? A. If they happen to be in the building, they drop in 
to pass the time of day. 

Q. Do you have any other office for Universay Corpora- 
tion other than that in the Colorado Building? A. Not in 
Washington, D. C. 

Q. There is one outside of Washington? A. Yes, 
523 there is one in Marion, Ohio, Marion Power Shovel, 
which is a division of Universal Corporation, and 

there is one in Jacksonville, Florida. 


Q. When did you physically leave 36 and M Streets, 
Northwest? A. The 31st day of August. 

Q. You remained there in the offices of the Capital Tran- 
sit Company which were the offices of Capital Transit Com- 
pany at 36 and M Streets, Northwest, until the 31st of 
August? A. That is right. I stayed there until Mr. Chalk 
got someone to take over in the president’s office. 

Q. Were you occupying any capacity on behalf of D. C. 
Transit System, Inc. from the period August 15th until 

August 31st? A. The Board of Directors of the 
524 D. C. Transit System, Inc.—I felt quite honored 

when they appointed me or elected me as assistant to 
the president which I could not accept because I had already 
taken my early retirement which had been approved, and 
as I said, I felt honored that they did extend that privilege 
to me to be an officer of D. C. Transit System, Ine. But I 
declined and I did stay on until Mr. Chalk was able to get 
a secretary and someone to take over the work in the office. 

Q. While you were there with D. C. Transit System, Ince. 
at its offices, were you holding a position for D. C. Transit 
System, Inc. at that present time? A. No, I was not in a 
position with D. C. Transit System, Inc. 

Q. You were an officer of Universal Corporation? A. 
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Yes, I was, and they paid me for being there for those two 
weeks, but I was on the payroll but I was not an officer of 
the corporation. 

Q. What did you do while you were at D. C. Transit 
System, Inc. for D. C. Transit System, Inc? A. Whatever 
there was to be done in the office there. I was training 
someone on the various work I had done in the office, show- 
ing them about the files and helping in any way that I 
could to direct the work or to assist the person who was 

coming in, training the new person. 
525 Q. Did you assist Mr. Chalk, the president of D. C. 
‘Transit System, Inc. in familiarizing him with the 
operation? A. That is right, with the personnel and the 
various people doing this and doing that. 

Q. I take it you had continuous contact with officers of 
D. C. Transit System, Inc., at the time while you were there 
until August 31st? A. Oh, yes. 

Q. You had contact with Mr. Flanagan, for instance? 
A. Oh, yes, any contact that I would have with him through 
Mr. Chalk’s office. 

Q. Were any other officers of Capital Transit Company 
there at that time, the same time? A. Yes, Mr. Ecker was 
there. Mr. Giddings was there. Mr. McCormack. All the 
other officers were there except Mr. Broadwater. 

Q. Do you know when they removed themselves from 
36 and M Streets? A. I think Mr. Giddings left on August 
31st and I don’t recall when Mr. Ecker left, and I think the 
others are there. 

Q. Would it have been subsequent to the time you left? 
A. Yes, it was subsequent to the time I left. 


e * ” * * * * eS * * 


526 Q. Were any other persons who ultimately be- 
-eame officers of Universal Corporation there besides 
yourself? A. Mr. Giddings was a director of Universal 
Corporation, but that is the only connection with Universal 
Corporation that Mr. Giddings has had. 
None of the other officers are in any way connected with 
Universal Corporation. 
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Q. When did he become a director of Universal Corpo- 
ration? A. He was elected a director of Universal on 
August 16. 

Q. Did he then sever his connections with D. C. Transit 
Systems, Inc.? A. I think I made the statement that he 
was there until August 31st. 

Q. I meant in any official capacity. 

Mr. Spear: What do you mean by that? 


527 By Mr. Wixon: 


Q. Did he have any connection with D. C. Transit 
System, Inc.? A. He was vice president. 

Q. Of D. C. Transit System, Inc.? A. Yes. 

Q. Do you know when he left the position of vice presi- 
dent of D. C. Transit System, Inc.? Not when he physically 
removed himself from 36 and M Streets. A. It is my 
understanding it was the same day. 

Q. On August 31st? <A. Yes. 

Q. For a period, then, of approximately two weeks, 
from August 15th to August 3lst, Mr. Giddings was a 
director, as I understand it, of Universal Corporation and 
he was vice president of D. C. Transit System, Ine.? A. 
That is my understanding. 


* * * * * * * s * ia 
532 Excerpts from Deposition of James L. Martin 


Deposition of James L. Martin called for examination 
by counsel for plaintiff in the above-entitled action, pur- 
suant to notice, before Alfred F. Goldstein, a Notary Pub- 
lic in and for the District of Columbia, at the offices in 
Room 2132, Municipal Center Building, 3rd and Indiana 
Avenue, N. W., Washington, D. C., at 12:50 p. m., Wednes- 
day, January 30, 1957. 


s * * ® * * * * * a 
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533 PROCEEDINGS 


* * * * * e * * * = 
James L. Martin, 


a witness herein, was called for examination by counsel 
for the plaintiff and, having been first duly sworn by the 
Notary Public, was examined and testified as follows: 


Examination by Counsel for Plaintiff. 
By Mr. Spear: 


Q. Your name, sir? A. James L. Martin. 

Q. Your position? A. Assessor, District of Columbia. 

Q.' How long have you held that position, sir? A. Since 
October 1, 1951. 

Q. And prior to that time what was your position if 
any with the government? A. Prior to that time I was a 
member of the Board of Personal Tax Appraisers and the 
administrative head of the Personal Tax Division for 


eight years. 
a * i] e * * * we * & 
537 Q. While waiting for the form, may I continue? 


When was the bill for the so-called first half, which 
you have seen, the original of which is before you, identified 
as Exhibit 1-A to the complaint, when was that mailed to 
the best of your recollection to the Capital Transit 

Company? A. That was mailed on August 31, 
538 1956. 

Q. So that the bill was mailed before the Board— 

what do you call it? A. Board of Personal Tax Appraisers. 

Q. Before the Board of Personal Tax Appraisers actu- 

ally acted upon the return filed by Capital Transit Com- 

pany on July 11? A. It was actually mailed prior to the 

writing of a formal minute of prior approval of all assess- 
ments by the Board of Personal Tax Appraisers. 


* * a * * & * * a 


551 Q. Sir, now will you refer back to your affidavit 
of January 16, 1957, and tell me whether there was 
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any action, formal action by the Board of Personal Tax 
Appraisers between the time that the tax return was filed 
by Capital Transit Company on July 11, 1956, and the time 
when the Board made the entry in its minutes on Septem- 
ber 4, 1956? A. Your question includes the word formal 
action. Shall I tell you what action was taken? 

Q. Will you tell me what action was taken as to that in 
as much detail as you can remember. A. After the return 
was received, the data reported by the Capital Transit 
Company were checked for accuracy and the amount of the 
action was computed, and a bill was prepared and was 
mailed on August 31, 1956. The assessment was formally 
recorded in the minutes of the Board of Personal Tax 
Appraisers under date of September 4, 1956 and that 
minute shows that the assessment in question was made 
as of September 1, 1956. 


* * * * * * ‘* * * 


Q. Rather than have this bound volume taken 

apart or otherwise used to make a photostat copy, 

if you could have a copy of that made conformed, I would 

like to include that in the minutes. A. How shall I treat 
the signature? 

Q. I would conform it, sir, if that is acceptable to you. 
Before you do that may I ask you to read the first para- 
graph and the first sentence of the second paragraph for 
the record? <A. ‘‘A meeting of the Board of Personal Tax 
Appraisers was held on Tuesday, September 4, 1956. All 
members were present’’. That is the first paragraph. 

Q. Would you read the second paragraph, the first sen- 
tence? <A. The first sentence of the second paragraph 
reads as follows: ‘‘Subject to revision after review, assess- 
ments of tangible personal property for the Fiscal Year 
1957 were levied as of September 1, 1956, such assess- 

ments being based upon information contained in 
553 personal property tax returns as filed.’’ 


* * * & bd * * * 
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Q. Mr. Martin, in that minute record it says the assess- 
ments ‘‘were levied as of September 1, 1956’. What pro- 
cedures or formal actions of the Board were involved in 
the actual levying referred to in those minutes? A. The 
Board actually sits down as a Board and approves the 
assessments as reflected in the bills that had been pre- 
pared for mailing service, in the ease of fiscal year 1956, on 
August 31, 1956. 

Q. So that the word ‘‘levied’’ in the minutes is intended 
to mean, is intended to refer to the Act of the Board ap- 
proving the bills; is that correct, sir? A. The assessments 
as shown on the bills and also to establish a date in this 
case September 1, 1956, from which the time for appeal 
might be taken. 

Q. That date of September 1, 1956, the date on 
554 which the liability arises? A. No, sir, the liability 
actually is created as of July 1 of the fiscal year in- 
volved but the appeal period can only run from a certain 
date and because of the task of preparing bills and check- 
ing returns, necessarily we can’t mail bills before the 
latter part of August, so that all personal property as 
well as real estate bills are mailed the last week in August 
each year and we establish that date of September 1 as the 
date of assessment for the protection of the taxpayer from 
the standpoint of an appeal period. 


& ae * © * we He * + e 
566 By Mr. Spear: 


Q. I will ask the witness first, sir, are there any regu- 
lations in the District of Columbia applicable to the assess- 
ment of taxes, applicable to the assessment of the tax in- 
volved in this case? A. There are no regulations or in- 
structions other than those appearing on the return form 
itself. 

Q. Is it the practice of your office, sir, to make assess- 
ments for a current fiscal year of the District of Columbia 
as of September 1 of that year? A. Referring to different 
types of personal property taxes? 
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Q. Let me refer specifically to gross receipts tax, sir. 
A. It is. 

Q. How long has that been your practice? <A. It has 
been the practice ever since I was an Assistant Assessor 
and a member of the Board of Personal Tax Appraisers 
which began in 1942 and I know it was the practice for 

many years prior to that time for a very obvious 
567 reason. 
Q. For the reason stated by you earlier? A. Not 
completely. 

Q. Well, for what additional reason, sir. A. In the first 
place the law requires that tangible personal property re- 
turns be filed during the month of July. As a practical 
matter a majority of those returns are placed in the mail 
on July 31, necessarily then it takes considerable time to 
check those returns, names and addresses and other things 
required to render proper bills and to render the bills in 
time for taxpayers to receive those bills before the first half 
payment is due during September of the Fiscal year in- 
volved. So it takes up the entire time of the personnel of 
my office to process returns, to compare bills and to mail 
them by August 31 so that the bills may be in the hands 
of taxpayers by September 1, giving them the entire month 
of September to make the first half payment without. 
penalty. 

Q. Now, sir, what is the actual act of assessment to which 
you have been referring in the case of the gross receipts 
tax involved in this case? A. The actual act of assess- 
ment is upon the reecipt of the return to check the accuracy 
of the return in various ways. And for the Board to ap- 
prove the assessment as reflected by the bill as rendered. 

I have already stated that in the case of this par- 
568 ticular return because of the situation involved 

where Capital Transit Company was being succeeded 
by another company as of August 15, 1956, it was neces- 
sary that this particular return be given immediate atten- 
tion as to the accuracy of the return so that the bill could 
be rendered at a proper time. 
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And that check of the accuracy of that particular return 
was made by going to the Office of the Public Utilities Com- 
mission and checking the official reports of the operations 
of Capital Transit Company during the period in question. 

Q. Then, sir, as to the tax involved in this case for 
which the bills were rendered that we have referred to 
earlier to Capital Transit Company, what was the Act of 
assessing and when did it take place, specifically to what 
day? A. I have already testified that the actual minute 
of the assessment was written as of September 4, actually 
the Board of Personal Tax Appraisers and I know this 
from personal knowledge because I was very conscious of 
this particular return had checked the accuracy of that 
return, had discussed it with me and I know that the 
amount of the assessment had been approved by the Board 
as of the date that the bill was rendered on August 31, 

/ 1956, but you will note in that minute that the min- 
569 ute says that all assessments of personal property 
taxes of all kinds were made as of September 1, 


again for the benefit of taxpayers and the appeal period 
of 90 days from said date. 


* * * * * * * * * » 


572 Q. Now, sir, I refer you to Plaintiff’s Exhibit 2-A 

and 2-B which is a copy of your minute, the minute 
in your minute book and ask you, sir, if the action of the 
board as reflected in that minute is the Act of assessment in 
this case? A. It is. 

Q. So that the act of assessment was actually made on 
September 4, 1956, approximately 4 days after the bills 
for the tax were mailed to Capital Transit Company on 
August 31, 1956; is that correct, sir? A. The minute 
doesn’t say that, Mr. Spear. 
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665 Martin Deposirion—p. 41 
PuaIntiFr’s Exxursir 2-A 


A meeting of the Board of Personal Tax Appraisers was 
held on Tuesday, September 4, 1956. All members were 
present. 


Subject to revision after review, assessments of tangible 
personal property for the fiscal year 1957 were levied as of 
September 1, 1956, such assessments being based upon 
information contained in personal property tax returns as 
filed. Other assessments of tangible personal property 
were made from the best information available because no 
returns were filed, or because the values reported on re- 
turns were not acceptable to the Board. All such assess- 
ments are recorded on ledger sheets and bills numbered 
consecutively from 1 to 24799, inclusive. The Board levied, 
as of September 1, 1956, certain assessments of gross earn- 
ings and: gross receipts for the fiscal year 1957. 


Assessments of all kinds levied as of September 1, 1956, 
are summarized or stated in detail on the attached state- 
ment. All tax bills covering assessments made as of Sep- 
tember 1, 1956, were mailed on or before September 1, 1956. 


It was the opinion of the Board that subsequent bills 
based upon values reported on returns of tangible personal 
property for the fiscal year 1957 should be rendered without 
listing in minutes. 


The meeting was then adjourned. 


/s/ Juuretre L. Furr 
Clerk to the Board of Personal 
Tax Appraisers 
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073 By Mr. Spear: 


Q. Mr. Martin, how many members are there on the 
Board of Personal Tax Appraisers? A. Three persons. 

Q. Who are they, sir? A. Mr. John Ahearn, Mr. Melvin 
Henderson, Mrs. Louise Wray. 

Q. Are you a member of that board, sir? A. I am ex 
officio chairman of the board of assistant assessors which 
board comprises 13 assistant assessors. The law provides 
that of the 13, three shall constitute the Board of Personal 
Tax Appraisers for the purpose of assessing personal 
property taxes. 

Q. And those three are the three named? A. Are the 
three that I just named. 

Q. Now, sir— A. Mrs. Wray has since retired. 


579 Q. I will ask the witness when to his knowledge the 
Board of Personal Tax Appraisers reviewed or took any 
action prior to September 4, 1956 on the return of Capital 


Transit Company for the tax involved here? A. I know 
from personal knowledge that that return on the data re- 
ported on the return was checked and approved not only by 
the Board of Personal Tax Appraisers but by me by 
August 15, 1956. 

Q. Was any formal entry made prior to September 4, 
1956, in the minute book of the Board of Personal Tax Ap- 
praisers? A. No, sir, because we have one board action re- 
ferring to all the assessments for the fiscal year involved. 
That is a simultaneous action as to all of those assessments 
reflected by bills rendered as in the case of the fiscal year 
1957 on August 31, 1956. 

Let me say this, Mr. Spear. There is a checking and 
auditing process going on from the time we receive the 
first return. So that we don’t from day to day write minutes 
reflecting those returns and the assessments on those re- 

tarns that are handled beginning with the receipt of 
576 ‘the first return which generally occurs some time dur- 
ing the month of June. 


* * s & 
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517 By Mr. Spear: 


Q. A few moments ago you said that considera- 
tions given by members of the board were considerations 
as to the audit and vertification. Was any other considera- 
tion given to the return by the board prior to September 4, 
1956? 

Mr. Wixon: If Mr. Martin knows the answer. 


By Mr. Spear: 


Q. That always applies to every question, if you know. 
A. The only consideration otherwise given was that it was 
a valid return and an obligation of the Capital Transit Com- 
pany. 

Q. They gave no further consideration to it after they 
audited and verified it until September 4, 1956; is that cor- 
rect? A. I don’t know what time the bill was prepared. It 
was prepared between August 15 and August 31 when it was 
mailed. 

Q. Other than the audit and the verification of the return 
the Board of Personal Tax Appraisers took no other action 
until September 4, 1956? A. Except in connection with its 
action of September 4, 1956 to establish an assessment date 
for appeal purposes. 


* * * a * * * ® @ * 


579 Q. Sir, you stated earlier that the return of Capi- 

tal Transit Company was processed with I gather 
extra speed because of the transaction under which D. C. 
Transit System was to buy, was to or had bought its assets 
and taken over a franchise to operate the transit system? 
A. I didn’t say that. 

Q.' I’m sorry, I didn’t mean to paraphrase it. I was try- 
ing to reorient the present line of questions to whatever 
your awareness was. What did you know about the agree- 
ment and what had you said earlier? A. I had said earlier 
that I had given the thing my personal attention because 
of D. C. Transit Company going out of business as of 
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August 14, 1956. In other words I wanted to be sure that 
any bill that was rendered would reflect the final liability 
for the period in question by Capital Transit Company and 
would not be subject to later audit. 

Mr. Wixon: You mean Capital Transit Company? 

The Witness: What did I say? 

Mr. Wixon. D. C. Transit Company. 

The Witness: Read the answer back to me. 

Mr. Wixon: The only thing that is necessary is 
580 hesaid D.C. Transit Company going out of business. 
He didn’t mean that. 

The Witness: I meant Capital Transit going out of busi- 
ness. There was no undue concern about speed. I was only 
concerned that the assessment whatever it might be should 
be a final assessment. 

By Mr. Spear: 

Q. You knew sir, at the time of the so-called assessment 
that by that time, namely on August 15, 1956, D. C. Transit 
System, Inc. had in fact taken over the operation of the 
transit system in the District of Columbia? A. Yes, I knew 
that. 

Q. And you knew that the closing, sir, was at midnight of 
August 14-15, 1956? A. I did. 


* * * * % a * * * * 


Q. Mr. Martin, did you make any investigation 

after August 15, 1956 as to what address should be 

used for the mailing of the bill to Capital Transit Company 

for the tax herein which bill we have identified as Exhibit 
A-1 attached to the complaint? 


* * * & w * * * * * 
The Witness: I made no such investigation. The 


bill was mailed to the address shown on the return, 
36th and M Streets, N.W., Washington 7, D. C. 


* * * ba * * * * * * 


Q. I will now ask that question, sir. Did you make any 
change of address in any of the records of your personal 
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office or the records of the board of Personal Tax Assesors 
for Capital Transit Company after August 15, 1956? A. Up 
until what date, sir? 

Q. At any time from August 15, 1956 to the present date. 
A. Certainly up to August 31, 1956 I had not. 

Q. Did you make one subsequent, sir, to that? A. I 

589 would have to find out whether in any of my divisions 

a new address has now been recorded. I have not 

been notifid by anybody, neither D. C. Transit nor Capital 

Transit Company as to the address of Capital Transit Com- 
pany, now Universal. 

Q. When you say, sir, you have not been notified, you 
mean you have not received any formal written document 
making such a change of address, is that what you mean? 
A. Yes, sir. 


* * * * * * * a & * 


599 Q. I say again, Mr. Martin, between August 15, 

1956 and December 6, 1956, can you say whether any 
notice, document, correspondence or return was received 
or filed with any office under your jurisdiction for, by or on 
behalf of Capital Transit Company, Universal Corporation 
or D. C. Transit system in which an address for Capital 
Transit Company or Universal Corporation other than 37th 
and M Streets, N.W., Washington, D. C. was shown. Can 
you answer that, sir? A. I can answer that definitely as to 

my own immediate office here and as to the personal 
600 | tax office that no such information or notification 

was received. As to many offices I cannot answer be- 
cause I don’t know. 

Q. What are the other offices which would be included in 
your many other offices? A. I have an income and franchise 
tax division. I have the real estate division. 

Q. What other divisions? A. Inheritance and estate tax 
division. 

Q. Excise tax division? A. Excise tax division and of 
course as finance officer I have under my supervision the 
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office of the collector of taxes, the accounting office and the 
disbursing office and the newly formed processing office. 

Q. Well, sir, I will ask you now as to all those offices can 
you give me an answer as to whether any document was 
specified by any of them of the kind I referred to in my 
last question to you? A. I can only answer definitely as to 
my own immediate office here and the personal tax division 
but I don’t know as to other divisions and offices under my 
supervision. 

* * * = & se * * * & 

Q. Now, Mr. Martin, I will repeat the question. 

Did you or your office ever mail or send any other 

bill or notice for the collection of the tax involved in this 

ease to Capital Transit Company after the August 31 bill 
which you have testified about earlier? 


* * * bod & ae & * * 


The Witness: No. 


* * e * « Ld % * e 


Q. Now, sir, did you or your office ever mail or send any 
notice or bill to Universal Corporation for the tax involved 
in this case other than or in addition to the bill you re- 
ferred to earlier as mailed on August 31? Your answer? 

Mr. Wixon: Go ahead. 

The Witness: No. 


By Mr. Spear: 


Q. When, sir, did you first learn about the fact that Uni- 
versal Corporation had an office in the Colorado Building? 
A. I first learned about that, Mr. Spear, at one of the con- 
ferences which were held at your request in the Office of the 
Corporation Counsel, just which one that was I don’t know. 

Mr. Wixon: Will you identify approximately the 
time? 


623 By Mr. Spear: 


Q. Could you tell from your diary when that was? 
Was that the one held within the few weeks after the 
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receipt of the bill which would make it about the middle of 
September 1956? A. No, sir, it was a later conference. 

Q. I am not sure there was one in say, September? A. I 
don’t think there was one in September. 

Q. Was it about the middle of October? A. There was 
none in September because we were waiting until September 
30 to see whether the bill was paid or not. 

Q. You are correct, sir. My impression was wrong. Was 
it a short time after the September 30 expiration date had 
passed? A. No, sir, I think it was the first week in No- 
vember. 

Mr. Wixon: What year? 

The Witness: 1956. 


By Mr. Spear: 


Q. After getting that notice in November 1956, did you 
make any change in the address shown on your records in 
this office or in any of your offices for Universal Corpora- 
tion? 


* * ae * * * * * & 


624 The Witness: Mr. Spear, here is the record right 
here and no change has been made. This is the ledger 
sheet which we discussed earlier. 

Mr. Spear: By the record you are referring to your copy 
of the bill in your ledger books, that we marked as Exhibit 
1-A? 

The Witness: Yes sir. 


By Mr. Spear: 


Q. I ask you the question again, sir. 

After you learned that Universal Corporation had an 
office in the Colorado Building, during the first week of 
November, as you identified, did you make any notation or 
entry of that new adrdess in any of the records of your 
office or any of the officers under your jurisdiction? 

Mr. Wixon: You are relating the question, I take it, to the 
witness? 
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Mr. Spear: Yes. 
Mr. Wixon: Not to some other person? 
Mr. Spear: No. I said “you’’. 
The Witness: I gave no instructions personally 
625 to anyone that the address be changed. 


By Mr. Spear: 


Q. Did you send out any new notices to Universal Cor- 
poration after learning of the change of address? 

Mr. Wixon: Just a minute. The question was asked of you 
not too long ago whether you sent out any new notices and 
I believe you stated no. 

Mr. Spear: I am asking now whether that refreshes his 
recollection and whether as a consequence of remembering 
that conference which we had not discussed earlier he sent 
out any additional notices or new notices or bills to Uni- 
versal Corporation after that November 1956 conference? 

Mr. Wixon: What kind of bills, Mr. Spear? 

Mr. Spear: For the tax involved in this case. 

Mr. Wixon: Go ahead, Mr. Martin. 


The Witness: No. 
eg * * * * a* * * * * 
631 Q. Has any assessment ever been made since July 


1, 1956, against D. C. Transit System, Inc. for the 
tax involved in this case? <A. No. 

Q. I refer you again, sir, to the bill to Capital Transit 
Company for the first half referred to as Exhibit A-1 in the 
complaint and ask you, sir, now if you will tell me what the 
second line on that form means where it says ‘‘For Fiscal 
Year 1957’’. Will you identify whose fiscal year that refers 
to? A. That merely refers to the fiscal year during which 
the tax liability should be paid. 

Q. Is that the fiscal year of the District of 

632 Columbia? A. Yes, which runs from July 1 to June 

30. In other words the first half was due in Sep- 
tember 1956 and the other half is due in March 1957. 
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Q. When you say in September 1956 did you mean any 
day from September 1 through September 30? A. Any day 
in the month of September and any day in the month of 
March. 

Q. Sir, have you had occasion to read the complaint 
served upon you in this case? A. Yes, I read it. 

Q. Do you know of your own knowledge, sir, whether 
Capital Transit Company or Universal Corporation has in 
fact any notice, received any notice of the assessment of the 
tax involved in this case? 


635 The Witness: I do know that Capital Transit 
Company or Universal as you may want to call it, 
had knowledge of the rendition of this bill and the tax li- 
ability. 
By Mr. Spear: 


Q. You know that of your own knowledge? A. I certainly 
do. 

Q. Would you identify that and explain it? A. Yes, I can. 

Q. Would you, please? A. On one occasion at one of 
the conferences held in the office of the Corporation Counsel 

at your request, counsel appeared there representing 
636 Capital Transit Company, as you well know. 
Q. Who was that, sir? A. Mr. Jones. 

Q. Was that conference in November that you referred 
to? A. I think it was. Certainly if counsel for Capital 
Tranit or Universal knew about it, Capital Transit or Uni- 
versal itself knew about it. 

Q. Sir, do you know whether Mr. Jones was there repre- 
senting Capital Transit or Universal? A. He said so, that 
he was representing Capital Transit. 

Mr. Wixon: November, what year, Mr. Martin? 

The Witness: 1956. 

Mr. Spear: If I may proceed. 





By Mr. Spear: 


Q. Certainly you may explain it any way you want to. 
A. I do now as a matter of fact know that Capital Transit 
Company in connection with its final report filed with the 
Public Utilities Commission, because I have seen the report, 
changed their accrual for this gross receipts tax from such 
accrual to an accrual for contested taxes and that action 
simultaneously was taken by D. C. Transit Company Sys- 

tem itself and both companies had the same firm 
637 of public accountants, Price Waterhouse and Com- 

pany. It wasn’t a coincidence that Capital Transit 
Company changed the characterization of that accrual. 

Q. Are you saying that D. C. Transit changed an ac- 
crual record of this tax on its books? A. I am saying that 
it did. 

Q. From what to what? A. And filed the report with the 
Public Utilities Commission. 

Q. A change assumed that a change was made from one 
type of entry to another. Do you have direct evidence that 
there was ever any entry on the books of D. C. Transit Com- 
pany other than a reserve for disputed tax? A. I am not 
concerned with entries. I read the report. The balance 
sheet filed by Capital Transit Company with the Public 
Utilities Commission where that company changed that ac- 
crual from an accrual for gross receipts taxes to an accrual 
for contested taxes. 


By Mr. Spear: 


Q. I now direct your attention to a statement that you 
made under oath a few minutes ago that you knew of 
your own knowledge that D. C. Transit Company had made 
a ‘‘change’’ from one entry to another entry. 

Is that correct? A.I did not say that, Mr. Spear. I said 
on their report to the Public Utilities Commission that 
that report showed a change in that accrual from accrual 
for gross receipts taxes to an accrual for contested taxes. 
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Q. ‘Now, sir, I ask you again are you saying that D. C. 
Transit System as distinguished from Capital Transit Com- 
pany made such a change? A. I say both of them made 
such a change. 


* * * * Sd * * * La * 


649 Q. Earlier you stated that in the ordinary course 

of your business, members of your office made copies 
of changes of title from the office of the Recorder of 
Deeds, D. C. A. It is a digest not a copy. 

Q. Is that correct, sir? <A. Yes, sir. 

Q. I asked you if they had ever made an entry in 

650 your records to show a change of title of the office 

building at 36th and M Streets, N.W., Washington, 

D. C., from Capital Transit Company to D. C. Transit 

System, Inc. on or about August 15, 1956 and I believe 
you said yes, sir. A. Yes, sir. 

Q. Is that correct? A. Yes, sir. 

Q. I then asked you, sir, if you knew the date and the 
nature of the entry and I believe that is what we adjourned 
for you to determine. 

Do you know the date on which they made that entry? 
A. The change of title from Capital Transit Company to 
D. C. Transit System, Inc. was made within a period of 
ten days from August 15, the deed was recorded on August 
15 and at that time checking with my employees who 
handle that particular work, the entry was made or the 
change of ownership was made within ten days of August 
15, certainly not later than August 25. 

Q. Do the records in that office show the exact date on 
which the change was made? A. No, it doesn’t. Our rec- 
ords show the date the deed was recorded itself. 

Q. What department or division under your super- 
651 vision made that entry? A. Real Estate Division. 
Q. Of the—— A. Assessor’s Office. 
Q. Of the Office of the Tax Assessor? A. That’s right. 








1 
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652 Q. And the information you just obtained you 

obtained from the title section, is that correct? 
A. No, I obtained it from the lady who is in charge of 
the ledger sheet files. She is the one who immediately 
supervises the group who makes those changes on the 
ledger sheets. 


* * * te * a ” * * * 


By Mr. Wrxon: 


Q. Mr. Martin, so the record will show this, as I under- 

stand it, it was at Mr. Spear’s request that you 

653 went out just a few minutes ago to attempt to 

ascertain an answer to the question, Mr. Spear put 

to you relating to the notation on the real estate records 
of the change in title? A. Yes, sir. 

Q. You as I understand it inquired of a lady who is 
in change of a particular group of individuals who have 
the responsibility for making such notations, is that right, 
sir? A. That’s right. 

Q. And this isn’t a matter that you know personally 
except by your conversation? A. No, I don’t know the 
personnel. I can only obtain such information from the 
supervisor concerned. 

Q. In other words your information is something given 
to you, is that right, sir? A. That is correct. 


* * * * * * * * * * 
655 By Mr. Wrxon: 


Q. Mr. Martin, in connection with the action of the 
Board of Personal Tax Appraisers, it is my recollection 
that you testified that this matter was considered by the 
Board prior to the sending of the bill? A. By the Board 
and by myself. 

Q. Were you present when the Board considered that 
matter, to your recollection? A. You mean when they 
took the formal action on September 4? 
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Q. No, prior to that time when the consideration was 
given. A. Well, we had a number of discussions and con- 
ferences. 

Q. Do you know what if any determination was made 
with respect to the amount of the tax to be assessed against 
Capital Transit Company on the basis of the return? A. 
As I testified, we actually checked the records of the 
Publie Utilities Commission, the reports filed by Capital 
Transit Company and ascertained the correctness of the 
report as filed and simply computed the tax at the rate 

of 2 percent 
655 Q. Do you know about when that determination 
was made by the Board? A. Yes, I have already 
testified that it was not later than August 15. 

Q. Now, in the ordinary process what is the next step 
after a return has been audited to determine the correct- 
ness? A. To send the return to the Chief Clerk who has 
the supervision of the billing and bookkeeping staff for 
the preparation of the bill and the mailing of the bill. 

Q. Who sends it, sir? A. The Board—in the case of the 
assessment in question, sends the return to the Chief 
Clerk for the purpose of billing and mailing the bill. 

Q. How does she determine the amount to put in the 
bill? A. It is already on there. 

Q. On what? A. On the return. She received the return 
just as you see it here with the tax already computed. 

Q. Is that the—— A. So it is just a routine matter for 
her to give it to a bookkeeping machine operator or a 
typist to prepare the bill. 

' Q. What happens with the bills when they have been 
656 prepared? <A. They are all stuffed and taken down 

to the mail room and run through the machines 
down there and it generally takes about three days to 
process all of the personal tax bills and then they are all 
mailed as of a certain date, all personal tax bills and in 
the case of bills for the fiscal year, 1957, they were all 
actually mailed on August 31, 1956. 


«) 
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Q. Do I understand from your testimony that the Board 
then took action on this particular return of Capital Tran- 
sit Company? A. They did. 

Q. On or about August 15, 1956, was it? A. From the 
standpoint of ascertaining, of having ascertained the cor- 
rectness of the return and being finished with it and at 
what time, at what date was it that they determined the 
amount of the tax which was to be assessed against the 
Capital Transit Company? <A. On or about August 15, 
1956. 

Q. The September 4 entry, the Board entry, what was 
that insofar as it related to Capital Transit Company? 
A. That was simply a formal record of the assessments 
which had been approved as represented by all the bills for 
personal taxes of all kinds that were mailed on August 31, 
1956. 


* *& & * * * A Sd 


Q. Mr. Martin, Mr. Spear, I believe asked you 


questions concerning notices which may or may 
not have been received, concerning any change of address 
for Capital Transit Company, Universal Corporation—I 
don’t believe he used D. C. Transit System there. My rec- 
ollection that you testified is that so far as the office of the 
Assessor of the District of Columbia is concerned, you 
have not received and your records do not show any receipt 
of any notification of any change of address from that 
shown on the return filed by Capital Transit Company on 
gross receipts for the fiscal year 1957. A. That is correct. 


* * * ® s co * * * * 


Q. Now, so far as the Office of the Assessor of the 

District of Columbia is concerned, does your state- 

ment concerning notifications relate to any other office 
other than the Office of the Assessor which is the Office we 
are now sitting in and the Board of Personal Tax Ap- 
praisers. A. My testimony was to the effect that so far 
as my immediate office right here is concerned, and so far 
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as the Personal Tax Division is concerned, no notice was 
received as to the change of address. As to the other 
divisions in the assessor’s office or other offices in the 
finance office, I have no knowledge. 

Q. What would be required in order for you to attempt 
to make a determination concerning whether any such 
notification had been received, what would you have to do? 
A. I would have to ask the head of each division within the 
Assessor’s Office and I assume the head of each office in 
the finance office to check records to see whether any 
such notice had been received. 

Q. Are there many records in the Office of the Assessor. 
A. Oh, yes. 

Q. Could you give any idea at all about the number 
of records? A. To this extent. The records will reflect 

tax liability and annually of approximately 140 mil- 
659 _ lion dollars. 


Q. Has any representative of Capital Transit Company 
ever contacted you directly concerning any change of 
address? A. Not a single one. 

Q. Have you ever had any contact with any representa- 
tives of the Capital Transit Company subsequent to Au- 
gust 14, 1956? A. No. 

Q. Has anyone from D. C. Transit System ever contacted 
you concerning any change of address for Capital Transit 

Company? A. No. 
660  $Q. Have you ever been in communication with 
' any officer or agent or employee of Universal Cor- 
poration concerning any change of address for Capital 
Transit Company? A. No. 

Q. Have you ever been notified by any person either 
from D. C. Transit System, Inc., Capital Transit Com- 
pany or Universal Corporation as to the existence of any 
office for Universal Corporation? A. No. 

Q. Or for Capital Transit Company? A. No. 
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Q. Was any amendment filed in connection with this 
return by Capital Transit Company? A. No. 

Q. Have you received any letters concerning that return 
from Capital Transit Company, Universal Corporation or 
D. C. Transit System? A. No. 


2a Excerpts from Deposition of 
David B. Karrick 


the witness herein, was called for examination by counsel 
for the plaintiff and, having been first duly sworn by the 
Notary Public, was examined and testified as follows: 


EXAMINATION BY COUNSEL FOR PLAINTIFF 


By Mr. Spear: 
& = * * * * * * * * 
Q. Your present position, sir, and official title? 
3 A. Commissioner of the District of Columbia. 
Q. How long have you been in that position? A. 
I took that office on April 6, 1956. 
* * Ld cd * * * * * ™ 
4 Q. Are you a member of the Bar of the District 
of Columbia, sir? A. Yes, I am an Associate Mem- 
ber. No I am a Member of the Bar, an Associate Member 
of the Bar Association. 

Q. You are a member of the Bar of the District of 
Columbia and an Associate Member of the Bar Asso- 
ciation of the District of Columbia. Are you familiar with 
the background of the Capital Transit Company franchise 
revocation in 1955? A. Well, I am familiar with it pri- 
marily as a private citizen. I was not the functionary of 


any government agency at that time. 
oe Ld * . * ak * * * * 


* Folios indicated in Deposition of David B. Karrick refer to reporter’s 
transcript and not the official transcript filed in USCA-DC. 
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20 Q. Sir, during June of 1956, do you remember 
_ meeting as a Commissioner with Mr. O. Roy Chalk, 
relating to his proposal to purchase the assets of Capital 
Transit Company and to obtain a franchise in connec- 
tion therewith? A. Are you speaking of a meeting before 
the Board of Commissioners or an individual meeting? 
Q. Will you try to remember all such meetings, sir? A. 
I remember a number of meetings before the Board of 
Commissioners at which Mr. Chalk appeared but I do 
not recall ever having met Mr. Chalk personally, indi- 
vidually. 
Q. Do you remember when those meetings before 
21 the Board approximately commenced? A. I don’t 
remember. I would judge, just by inference that 
they began either in June or July but that is an assump- 
tion. I don’t recall the dates of the meetings. I don’t 
recall even the date of the first meeting. 


23 By Mr. Spear: 


Q. During the period of June or July that you referred 
to earlier during which Mr. Chalk conferred with the Board 
of Commissioners concerning the Transit operations in the 
District, were there very many meetings to the best of 
your recollection? 

Mr. Korman: That is objected to as being immaterial. 

The Witness: I think there were quite a few, yes, sir. 


By Mr. Spear: 


Q. At those meetings were the terms and conditions of 
the proposed new franchise for Mr. Chalk discussed be- 
tween the Board and Mr. Chalk? 

Mr. Korman: Object on the same grounds. 

The Witness: At some of them. 
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By Mr. Spear: 


Q. In particular were there any discussions that 
24 you remember about an exemption from the gross 
receipts tax? 
Mr. Korman: That is objected to as being immaterial 
and irrelevant to the issues. 
The Witness: I don’t remember any discussion on that 
point in particular. 


25 Q. Do you remember any discussions either with 

Mr. Chalk or the Conference Committee, concern- 
ing the provisions relating to the gross receipts tax exemp- 
tion? 

Mr. Korman: That is objected to on the ground that it 
is immaterial and irrelevant to the issues. 

The Witness: I remember a great many discussions with 
Mr. Chalk in Board meetings and I remember sitting with 
the Conference Committee. I can’t now with this lapse 
of time remember items that were discussed in any of 
the meetings. 


By Mr. Spear: 


Q. I hand you now, sir, again House Report No. 
26 2034, 84th Congress, 2d Session, relating to H.R. 
8901 and I refer to the last paragraph on page 11, 
which I will read and then hand to you, sir, heading ‘‘Sec- 
tion 3—Exemption from Gross Receipts Tax: Continued 
Exemption from Mileage and Other Taxes’’, that is the 
heading. ie 
The paragraph reads ‘‘Sub-section (a) of this section 
would relieve the Capital Transit Company of the obliga- 
tion to pay the 2 percent gross receipts tax it is now 
required to pay. On an annual basis, the gross receipts 
tax paid by the company is in the neighborhood of $450,- 
000.7? 
Now, sir, I fiinished reading it and I hand it to you 
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and I ask you if you remember reading or discussing that 
paragraph with either Mr. Chalk or the Conference Com- 
mittee? 


Mr. Gray: I invite your attention to the fact that the 
document you handed me is text of substitute amendment 
reported by the Committee. You are purporting to ask 
a question about an Act which passed the House. 

Mr. Spear: I believe if I have to—I don’t think I have 
it here but I believe I could get a copy or we can ad- 

journ until I got one if you will accept for the 
27 purpose of the question in any event that the Com- 
mittee adopted version of the Section 3(a) is the 
same as the House adopted. Let me strike that and let 
me suggest that the Commissioner direct his attention to 
what is in the House Report and we will talk about that. 


By Mr. Spear: 


Q. I believe, sir, I asked you whether that paragraph at 
the bottom of page 11, that is bracketed with a pencil is 
a paragraph in that report which you have ever seen be- 
fore or discussed with Mr. Chalk or the Conference Com- 
mittee? 


* a cd sd * * * * ae ah 


The Witness: I can only say that I assume that I saw 
it before, because it was my effort at that time to read 
papers pertinent to the transit problem. But I do not 
recall actually reading it. I have read a tremendous 
amount of matters since I have been a Commissioner, fre- 
quently taking home a briefcase full of material over the 
week end so that I can read it because there is no time 
to do it in the office. I therefore don’t recall reading this 
paragraph. I am quite certain that I have never discussed 
this paragraph with anyone, that is not with Mr. Chalk 
or with the Conference Committee. 
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By Mr. Spear: 


Q. During the negotiations between Mr. Chalk and 

28 the Commissioners as to the terms of a franchise 

which would be both acceptable to him and to the city 

fathers, do you remember any discussions about exemp- 
tions generally? 


8 La * * oe * * * * * 


The Witness: Yes, there were discussions about exemp- 
tions generally. 


By Mr. Spear: 


Q. Do you remember the Board of Commissioners or 
yourself, sir, telling Mr. Chalk that they would recom- 
mend in a franchise for him all of the tax concessions 
promised to Capital Transit Company by the House Bill 
which had been adopted by the House and was then pending 
in the Conference Committee? 


* ® * * * * * sa * * 


The Witness: I don’t recall any such statement by the 
Board of Commissioners. Insofar as I have a recollection 
about it there were certain things in the House Bill we 
found objectionable. But I don’t recall specifically now 
what they were. 


By Mr. Spear: 


Q. To refresh your recollection do you remember speci- 
fically promising to Mr. Chalk, you or the Board at a 
time you were present, promising to Mr. Chalk the same 
gross receipt tax exemption which was to be granted 
Capital Transit Company in H.R. 8901? 


2S * * * * 2 * * * * 
29 The Witness: I do not remember. 
ct 2 * * * * * * & 


Q. Do you remember you or the Board of Commission- 
ers ever telling Mr. Chalk or his representative or any 
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person known by you to be his representative that if he 
undertook to purchase and operate the Transit System, he 
would not have to pay any gross receipt tax of any kind? 


A. I have no such recollection. 
* * i s J % ae ok % ¥* 


5d By Mr. Spear: 


Q. Mr. Commissioner, during the time of the negotia- 
tions as to the franchise in June and July 1956, were you 
aware of the fact that Capital Transit Company had in 
fact accrued approximately $380,000 as a liability to the 
D. C. Government for gross receipts tax. A. I can’t pos- 
sibly remember the amount set forth in a corporate state- 
ment in May 1956. I assumed that there was an accumu- 
lation of that tax but I can’t possibly remember the tax. 

Q. Do you remember that there had been shown 
56 on their books a substantial item representing an 
accrued liability on their books for that gross re- 
ceipts tax? A. I can’t even remember items on the cor- 
porate statement of May 1956. Again I would assume that 
that item would appear but to ask me whether I remember 
it is taxing my powers of memory far too much. I don’t 
remember what appeared on the statement as to items or 
as to amounts. 

Q. Do you remember, sir, any discussion with Mr. Chalk 
about whether the proposed exemptions on gross receipts 
tax in the proposed franchise would exempt him from that 
particular payment? 

Mr. Wixon: Objection on the grounds that it is immate- 
rial and payment—— 

The Witness: I had no such discussion individually with 
Mr. Chalk. I assume when you say exempt him you mean 
his corporate entity. 

Q. I had no such discussion with Mr. Chalk individually. 


By Mr. Spear: 


Q. Did the Board of Commissioners, sir? A. It is im- 
possible to remember all that took place in the discussions 














nal 

between Mr. Chalk and the Board of Commissioners. To 
the best of my recollection there was no discussion speci- 
fically. 

Q. Do you remember any such discussion between 
a7 the members of the Board of Commissioners? 

Mr. Wixon: Objection; it’s immaterial. 

The Witness: I don’t remember any such discussion. 


673 Excerpts from Deposition of 
Robert E. McLaughlin 


a witness herein, was called for examination by counsel for 
the plaintiff and, having been first duly sworn by the 
Notary Public, was examined and testified as follows: 


Examination By Counseu For PLAINTIFF 
By Mr. Speaz: 


Q. Your name, sir? A. Robert E. McLaughlin. 

Q. Your present poistion? A. Preident of the Board of 
Commisioners of the District of Columbia. 

Q. Previously, sir, what was your government 
674 position if you had any? A. Chairman of the Public 
Utilities Commission of the District of Columbia. 

Q. How long have you been President of the Board of 
Commissioners of the District of Columbia- A. I have been 
President since April 6, 1956. 

Q. Were you a member of that board prior to being 
made President of the Board? A. Yes, since June 2, 1955. 

Q. Prior to June 2, 1955, sir, you were Chairman of 
the Public Utilities Commission of the District of Colum- 
bia? A. Yes, from May 1953. 

Q. And throughout that period you were Chairman of 
the Commission? A. I was Chairman from the 25th of 
May but I think I took the oath on the 19th of May. 

Q. So that you have been either with the Public Utilities 
Commission of the District of Columbia or the Board of 
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Commissioners ever since the strike of the employees of 
Capital Transit in the summer of 1955? <A. Yes. 
Q. And in fact you have been a member of the Board 
of Commissioners since the strike? A. Yes, that’s true. 
Q. Do you remember that in August 1955, Public Law 
389 was enacted repealing the franchise of Capital 
675 Transit Company effective one year later? <A. Yes. 


* * * * * * * * w 2 


677‘ Q. Now, sir, I show you House Report No. 2034, 
84th Congress, 2d Session, to accompany H.R. 8901 
678 and ask you if you have ever seen that before, sir? 
A. I have seen the report, yes. 
Q. Sir, do you remember meeting with Mr. O. Roy 
Chalk during June or July of 1956 about the Transit Sys- 
tem in the District of Columbia? 


* * * * * * & * * a 


The Witness: Of course I remember meeting with him. 
I can’t right now place the dates without looking at my 
calendar or something like that. 


By Mr. Spear: 


Q. Does it refresh your recollection to relate it to the 
date of the contract signed between his company, T.C.A. 
Investing Corporation and Capital Transit Company, which 
was signed on July 7, 1956? 


e * * * * * ® * cd * 


The Witness: As I recall it, we saw, I believe we saw Mr. 
Chalk before he had a contract and again after he had a 
contract. 


By Mr. Spear: 


Q. That’s right, sir. And his discussions with you were 
concerning the provision of the proposed franchise which 
he wished to have and which you were considering recom- 
mending to Congress; is that correct, sir? 


a 


+ 
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The Witness: We discussed matters of that nature. 


679 By Mr. Spear: 


Q. Susbequent to the signing of this contract on 
July 7, 1956, this agreement dated July 7, 1956, the Board 
of Commissioners did recommend legislation to the Con- 
ference Committee in which D. C. Transit System was to 
get the franchise to operate the transit system? Is that 
correct? 


ca * * * * * * * * % 


The Witness: We did recommend legislation that would 
give the franchise to this group, yes. 


By Mr. Spear: 


Q. To the company to be created under that agreement? 
A. Yes. 

Q. Were the provisions of the franchise recommended by 
the Board to the Conference Committee of Congress those 
provisions which had been finally agreed upon between the 
Board and Mr. Chalk as provisions which he would accept 
and pursuant to which he would agree to operate the transit 
system? 


& ba * * % * * * ca 5 


Q. Subject of course to his acquiring the assets under the 


contract. 
6d cd * * & ah a * * 4k 
680 The Witness: It is my recollection as in the form 


we recommended the legislation, that there was 
substantial agreement on matters expressed, I mean mat- 
ters discussed. 


By Mr. Spear: 


Q. The franchise adopted by the Conference Committee 
and enacted into law as Public Law 757 was substantially 
in accordance with the recommendations made by the Board 


of Commissioners that you just referred to. 
* e ae & & ee * & * Bod 
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The Witness: I would have to say to that, Mr. Spear, in 
order to answer the question, and as counsel has said, it 
calls for a conclusion. I would have to compare the form 
of the two bills and study it very carefully. I think we 
all recall that the form in which the legislation was passed 
was not exactly the form in which it was recommended to 
the Conference Committee, it was changed considerably 
by the Conference Committee. One thing I do recall was 
the change in language with respect to the term of fran- 
chise. That sort of thing—those things evolved right in 
committee. 


683 By Mr. Spear: 


Q. Did you discuss with Mr. Chalk at any time 
recommending a gross receipts tax exemption for Mr. 
Chalk’s new company? 

@ & od * * we Lo * me 
The Witness: Well, we certainly did talk about a new 
company, not paying gross receipts tax on its operations. 


By Mr. Spear: 


Q. And did you also not tell Mr. Chalk that you would 
recommend for this new company the same gross receipts 
exemption that had been provided for Capital Transit 
Company in H.R. 8901? 

* * * * * ce x * * 5 
685 The Witness: Our discussions, as I recall it, Mr. 

Spear, and I am sure in our own minds always went 
to the operations of the new company. The language may 
have been the same as the language that was contained in 
the House-passed bill, but it was never in my mind and it 
was never certainly brought into discussion that a new 
company would be placed in the position of not paying 
accrued liabilities, accrued under the prior management, 
Capital Transit Company. 
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By Mr. Spear: 


Q. Since you have quoted your impression as to what 
this section applied to, I would like to ask you whether in 
your opinion, you understood Section 3 of H.R. 8901 as it 
appears in the italics print in the back of this Committee 
Report to have exempted Capital Transit Company from 
its accrued gross receipts tax liability? 
* * * * * * * * ? * 
687 The Witness: I have just about lost track of the 

question. 


By Mr. Spgar: 


Q. Section 3 of the House Bill. May I suggest that you 
look at that but you look at if you wish, at page—— A. 
I have the thing. I don’t want to lose it there. 

Q. And also look at the bottom of page 11 of the 
688 House Committee Report which is in front of you, 
House Committee Report 2034. A. I think your 
question as to what my understanding was, my personal 
understanding—and I believe it was the understanding of 
the other members of the Board, was that if the House Bill, 
H.R. 8901 became law, the exemption from gross receipts 
tax would have been effective upon the effective date of the 
Act, and upon looking, refreshing my recollection here I 
find the effective date of the Act would have been August 
14, 1956. So I would have expected that from the date of 
August 14, 1956—that was my recollection anyhow, the 
tax on gross receipts would not have applied to the com- 
pany under that bill. 

Q. I make one further reference to the bottom of page 
11 of that same House Report, 2034 and to the paragraph 
which I will read there from that report which says as fol- 
lows: 

‘“‘Sub-section A of this section would relieve the Capital 
Transit Company of the obligation to pay the two percent 
gross receipts tax. It is now required to pay on an annual 
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basis; the gross receipts tax paid by the company is in the 
neighborhood of $450,000.”’ 

A. That still would mean the same thing to me that on 

the effective date of the Act they would have been relieved 

thenceforward of paying the two percent gross 

689 receipts tax provision would exempt him and the 

new company from paying any annual gross receipts 


tax— 
690 By Mr. Spear: 


Q. Did you or any other member of the Board of 
Commissioners to your knowledge make any representation 
to Mr. Chalk that the gross receipts tax exemption would 
exempt the new company from the payment of any annual 
gross receipts taxes whether assessed against the new 
company or any other company? 

* * * 1 * ee ie * w * 

The Witness: No, neither I nor in my hearing any mem- 
ber of the Board of Commissioners ever said that it is their 
understanding that this provision would exempt the new 
company from any taxes incurred other than by its own 
operations. 


By Mr. Spear: 


Q. Did you, sir, ever make any statement to Mr. Chalk 
in your official capacity which was intended to give that 
impression whether you used those words or not? 

Mr. Wixon: I object. 
691 The Witness: As a matter of fact, I will even go 
so far as to say that in all of our Board meetings and 
consultations together we never had such a thing on mind, 
never even discussed it, that is the forgiveness of taxes 
actually incurred by the predecessor company. 


By Mr. Spear: 


Q. Were you at the time that the provisions were being 
discussed with Mr. Chalk during June and July, were you 
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aware of the fact that the old company Capital Transit 
Company had in fact been accruing other accounts a pro- 
vision, an account for that liability for gross receipts tax? 
A. I probably have, having been down at the P.U.C. would 
have recognized that, I probably was aware that there was 
such an account, because as I recall it,—no, this has nothing 
to do with milage tax, so the tax was paid only on the gross 
receipts which are only ascertainable after the period has 
run. So I mean I would have been aware of the fact that 
there is such an account for the purpose of determining 
what the tax would be at the end of the period. 


* * * * th * * * a 


Q. I show you now financial statements entitled 
‘‘Capital Transit Company and Subsidiary Com- 
panies Financial and Statistical Statements for use of 
Directors for the Months of May 1956,’’ which has al- 
ready been marked as Plaintiff’s Exhibit No. 2 in the de- 
position of Commissioner Karrick today and ask you, sir, 


if you have ever seen those financial statements before, if 
you remember? 

Mr. Wixon: May the record show that is not the complete 
report. That is an extract from the report. 

Mr. Spear: That is the complete exhibit that was at- 
tached to the agreement of July 27, 1956 between Capital 
Transit Company and the T.C.A. Investing Coporation as 
an identification of the assets in that sale. 

Mr. Wixon: That is not a complete financial report. Did 
you remove certain of the papers? 

Mr. Spear: No, sir, I did not. 

Mr. Korman: It is completely immaterial to the issues 
here whether or not this witness saw that statement or 
not. 

The Witness: I don’t recall whether I saw the 

693 May statement. I was generally interested having 

been on the PUC. Of course I am familiar with this 

form of report. It is not the complete report that they 
hand over to the Public Utilities Commission. 
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By Mr. Spear: 


Q. On page 5-a of that report is a schedule of current 
liabilities which under the month of May 1956 shows ap- 
proximately $382,000 opposite the description ‘‘Gross 
Receipts Tax-D. C.’? Do you remember having been aware 
of that entry on the books at the time of the discussions? 
A. No, I have no recollection of it. 

Q. Was there any reference ever made in your discus- 
sions with Mr. Chalk to that item specifically? A. No. 





2 Excerpts from Transcript of Proceedings 


Washington, D. C. 
Wednesday, February 27, 1957 


The above-entitled matter came on for hearing before 
Honorable ALEXANDER Hotrzorr, judge of the United States 
District Court for the District of Columbia, at 10:00 o’clock 
a.m. 


* * * «* e * aa g * & 
3 PROCEEDINGS 
6 The Court: 


Mr. Wixon, you argue in your brief that this plaintiff has 
a right to test his liability by paying the tax and suing for 
a refund. 

Mr. Wixon: Yes. 

The Court: That, of course, is the orthodox way of con- 
testing the liability of a tax, but you also intimate in your 
brief that if he does that you will interpose certain jurisdic- 
tional objections to such a suit. Of course, I am going to as- 
sume that such objections would be fairly debatable because 
I know you would not interpose frivolous objections. That, 
however, leads to the conclusion that there is some doubt as 
to whether this plaintiff would have a remedy. 


ee eee ns Pe] eek Pee ee Weert 
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Mr. Wixon: May I respond to that, sir? 

I think the Court would make the determination, were we 
to object to a proceeding brought by the plaintiff to recover 
taxes paid by it, that the plaintiff was not entitled to main- 
tain such an action, or if the plaintiff was entitled to main- 
tain the action then I think it would necessarily follow that 

injunctive relief would not be the proper remedy. 
7 The Court: I am not going to do that because that 
would put the plaintiff in a very peculiar position. If 
you say you are going to interpose jurisdictional objections 
to any suit that might be filed for a refund, the court where 
those jurisdictional objections will be imposed will have to 
pass upon them. 

I cannot make a holding that would be res judicata that 
those objections are not valid so that I would leave the 
plaintiff sort of stranded on a desert island if I were to say 
in my opinion your jurisdictional objections are invalid. 

Mr. Wixon: Let me say this, sir. There is a statement 
put in here by the plaintiff that counsel for the District of 
Columbia declined to assure counsel for the plaintiff that 
it would not raise defenses available to the District of 
Columbia— 

The Court: Precisely. 

Mr. Wixon: —in the prosecution of a suit. 

The Court: And you are within your rights. But that 
leads me to infer that it is far from clear that there is an 
adequate remedy. 

Mr. Wixon: In response to that, sir, I think it is a well- 
decided principle that if taxes are paid as a consequence of 
a requirement then there is a common law remedy to 

recover. That would be the only observation— 
8 The Court: Is the District willing to make a 
definite comitment that it will admit there is such a 
remedy, because you state in your brief that you might raise 
objections. 

Mr. Wixon: We say that simply because we are not will- 
ing to concede we cannot or should not raise defenses 
available to the District. 
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The Court: In other words, that would mean that you 
have reasonable grounds to believe there may be defenses. 


* * * ae A * * % * sd 


22 Mr. Wixon: Capital Transit, of course, so recog- 
nized, and D. C. Transit, according to my view, neces- 
sarily recognized that such a tax was due and outstanding 
because it contracted for the purchase of the assets on the 
basis of all liabilities and obligations. 
The Court: I think that is very impressive, but not con- 
clusive. 


* * * e * = * & * @ 


26 The Court: Mr. Wixon, isn’t that a question as to 
whether this tax is a gross receipts tax or whether it 
is a franchise tax measured by gross receipts, and if it is 
the latter whether it is a tax not for the year during which 
the gross receipts were earned but for the following year? 
Mr. Wixon: There are many cases on that point, I think, 
and the court, I believe, consistently held it is, in fact, a 
franchise tax in that it is a tax, or shall I say fran- 
27 ~~‘ chise, to determination for the right to conduct opera- 
tions as differentiated from a straight property tax; 

that, I think, is clear, Your Honor. 

The Court: In other words, it is not a tax on the gross 
receipts? 

Mr. Wixon: It is measured by it. 

The Court: It is only measured by it? 

Mr. Wixon: Yes. 

The Court: Then the next question is, is it a tax for the 
operations during which the gross receipts were earned, 
or is it a franchise tax on the operations during the fol- 
lowing year but measured by the preceding year’s gross 
receipts? 

Mr. Wixon: If I understand Your Honor I would say no 
to that, in that the right to conduct the operation com- 
mences as of July 1. Your Honor, we are talking about 
the fiscal year predicate here, consequently when the cor- 
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poration commences operations it is then exercising a right 
of franchise and the Congress has said it shall pay 2 per 
cent on its gross receipts measured by the prior year for 
that privilege of engaging in mass transportation in the 
District. 

The Court: May I ask you this, then, is the tax for the 
privilege of engaging in business during the year com- 
mencing July 1, 1956, or is it a tax on the privilege of hav- 
ing engaged in business during the preceding fiscal 

year? 
28 Mr. Wixon: I am not going to equivocate with 
Your Honor but give you my own view on it, and 
there is something to the contrary, some case to the con- 
trary. 

I believe that the franchise is predicated upon the right 
to commence an operation as of a certain time and that 
when you have exercised the right under the statute you are 
required to pay for that right for the period during which 
you have exercised it. 

The Court: No. My question is, is this tax measured by 
the gross receipts during the year ending June 30, 1956, a 
franchise tax for the privilege of having operated during 
that year, or is it a franchise tax on the privilege of operat- 
ing during the year commencing July 1, 1956, measured by 
the gross receipts of the preceding year? 

Mr. Wixon: The Columbia National Bank case discusses 
just exactly the nature— 

The Court: That is what bothers me, that is a four-to- 
four decision. 

Mr. Wixon: Yes, it is. 

The Court: And doesn’t it overrule prior cases? 

Mr. Wixon: It is the law, at least, if Your Honor please. 
It has not been overruled so far. Nobody, I can say, has 
come back in and said , “Please examine—re-examine the 

matter,” to my knowledge. 
29 The Court: I am rather impressed by the dissent- 
ing opinion of Judge Prettyman, who is a tax expert. 
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Mr. Wixon: If—even if you follow that, then, follow 
Judge Prettyman.— 

The Court: If this stayed as a two-to-one decision, the 
way it did originally, I would feel a little different; but 
then it was re-argued before the Court in banc and the 
Court in bane split four-to-four. Unfortunately there was 
a vacancy and there were not nine judges. Judges Edger- 
ton, Bazelon, Fahy and Washington voted to affirm the 
Board of Tax Appeals, which supports your contention, 
Mr. Wixon. 

Mr. Wixon: Yes. 

The Court: And the other four judges, Stephens, Pretty- 
man, Miller and Proctor voted the other way. Now, of the 
original panel Judge Edgerton wrote the prevailing opin- 
ion, and Judge Prettyman wrote quite a lengthy dissenting 
opinion which is very convincing. 

Now, of course, I am technically bound by the four-to- 
four affirmance, but I just do not feel as though I am stand- 
ing an solid ground. 

Mr. Wixon: I think there is some comfort which can be 
taken from this, even if you follow Judge Prettyman’s 
views in the matter you have in this case a continuation of 
activities by Capital Transit Company past the time of the 

preceding year, July 1 to August 15. 
30 The Court: In the Columbia Bank ease the cor- 

poration voluntarily gave up its franchise during 
the year and I think it is reasonable to say that is their own 
choice, they still had to pay the franchise tax. But here the 
government took away the franchise as of August 15 and it 
seems to me it would be unreasonable for the government to 
take the franchise away and tax the corporation for the 
privilege of exercising it for a whole year. 

Mr. Wixon: I may say, in answer to that, that when 
Capital Transit Company commenced its operations in the 
District of Columbia it commenced them on the basis of a 
statutory provision which it knew could be exercised by 
the Congress and that one simply was that the Congress 
could take from the transit company its franchise. 
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The Court: Then it should not charge a tax for the 
privilege of exercising some of the right it has taken away. 
Mr. Wixon: I think that is a contractual provision be- 
tween the old Capital Transit Company and the Congress, 
and it contracted in that sense on all of the laws which 
might affect its tax liability; so if it had not desired to be 
subject to a franchise tax were a period to be shortened 
then I think it perhaps would have gotten the law changed, 
or, in any event, whether it would have or not it never the 
less contracted to operate on the basis of existing statutes, 
or statutes which might be amended. 
31 The Court: Of course, J am bound by the Colum- 
bia National Bank case, there is no question about 
that. I feel very uncomfortable about it, it being a four-to- 
four decision, because my own feeling is it will go five-to- 
four the other way. In other words, there is a very strong 
probability if I sustained the District on the basis of this 
ease that my decision would be reversed. However, those 
are the fortunes of war, I suppose. 

Mr. Wixon: If Your Honor please, without attempting 
to go further with the matter, which I think so far as that 
point is concerned is determined by the bank case, I see 
nothing more here in this particular matter except, of 
course, the expressions of the Congress in its reports on 
this legislation, all of which, I think, point simply and solely 
to D. C. Transit System and not to the Capital Transit 
Company. 

I believe it clear that no relief was afforded under this 
statute, and none definitely was intended by the Congress 
as to any tax liability on the part of Capital Transit Com- 
pany existing as of the time of the sale of the company’s 
assets to D. C. Transit. 

The Court: I have no doubt about that, and I do not 
think you have to labor that point. The only question is, 
had the tax accrued prior to the 15th of August as against 

Capital Transit Company. I would have no difficulty 
32 _—iholding that if it had accrued it is an obligation of 
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the D. C. Transit System. The only thing that bothers me 
is whether the Capital Transit owed this prior to August 
15, 1956. If Judge Prettyman’s view prevails, and if my 
construction of his opinion is correct, this tax was not 
owing. 

Mr. Wixon: Owing in what sense? 

The Court: It had not accrued, because according to 
Judge Prettyman’s construction this gross receipts tax is 
a tax measured by last year’s gross receipts, but it is a tax 
for the coming year; and there is no coming year so far as 
the Capital Transit Company is concerned because the 
government took its franchise away on the 15th of August. 

Mr. Wixon: That will have to be as it is. I am sure you 
do not want to hear me on that matter. 

The Court: I think Judge Prettyman’s dissenting opin- 
ion—I could well not attach too much importance to it, but 
here you have a four-to-four decision. 

Mr. Wixon: If Your Honor please, you asked me what 
my thought was concerning the nature of this matter and 
I said there were cases which were contrary to what I was 
about to say to you. 

I still believe that this is no different, really, from the 
franchise which is imposed, for example, upon corporations 
and other businesses engaged in activities in the District 

of Columbia, that the franchise right having 
33. —srbeen exercised the amount to be paid for it is deter- 

mined by the amount of revenue obtained through 
such operations, but it is nevertheless for the exercise of 
the franchise for the period past upon which is based the 
tax. That is my view and I am giving it as my view in the 
matter because if that does not follow then a corporation, 
in theory, operates for one year without any franchise 
liability. 

That is, as I say, my view upon it, and I freely concede— 

The Court: Let me see if I understand you. I want to 
be sure that I follow you. 

Your point is that if this is a tax for the year after the 
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year in which the gross receipts are earned then the first 
year of operation would be tax free. Is that your point? 
I am rather impressed with that. 

Mr. Wixon: Look at this, if Your Honor please. The 
committee said we are going to relieve D. C. Transit Sys- 
tem of the amount of franchise tax, if I can use that word, 
which it would be required to pay upon the commencement 
of its operations in the District of Columbia, indicating 
quite clearly, I think, that the Congress felt that the 
exercise of the franchise created or commenced the liability, 
not a year in which no franchise determination had to be 
made. I point it out for what that is worth, but that is in 

the committee’s language. 
34 The Court: Will you state language again? 

Mr. Wixon: Yes, sir. I put these things down 
sometimes, Your Honor, and then I have a time getting 
them again. 

The Court: Do not bother. 

Mr. Wixon: I have got it right here, sir. It is sub-section 
(a) of section 8 of the conference substitute, it relieves the 
corporation of the obligation to pay the 2 per cent gross 
receipts tax which, under existing law, it would be required 
to pay upon commencement of its operations in the District 
of Columbia, speaking, of course, of the liability for a tax 
on gross receipts. And then the language of the Act itself 
is that that provision relating to street railway companies 
shall be stricken. The language specifically is; they amend 
the code provision: 


“_.. by striking out the third and fourth sentences 
and inserting in lieu thereof the following: ‘Each gas, 
electric-lighting, and telephone company shall pay, in 
addition to the taxes herein mentioned, the franchise 
tax imposed by the District of Columbia Income and 
Franchise Tax Act of 1947, and the tax imposed upon 

stock in trade of dealers in general merchandise 
under paragraph numbered 2 of section 6 of said 
Act approved July 1, 1902,as amended.’.. .” 
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The Court: Are you reading from the report? 

Mr. Wixon: I am reading from the Act itself. In other 
words, taking right out from it the language which related 
to street railways operating in the District of Columbia, 
but leaving the references to gas and electric-lighting and 
telephone companies, and commenting that by the re-writing 
of this provision D. C. Transit was relieved of the obliga- 
tion to pay the gross receipts tax which it otherwise would 
have been required to pay upon the commencement of its 
operations in the District of Columbia. 

The Court: You do not have to consume any time trying 
to convince the Court that if the Capital Transit Company 
owed this tax that it became an obligation of the D. C. 
Transit Company. The basic question for me to decide is 
whether prior to the 15th of August the Capital Transit 
owed this tax. 


e * * = & * e 5 * * 


1 
Washington, D. C. 
Wednesday, March 6, 1957 


The above-entitled action came on as a preliminary mat- 
ter before Honorable Atexanper Hoxrzorr, judge of the 
United States District Court for the District of Columbia, 


at 1:45 o’clock p.m. 
s a * s e & e & & e 
7 The Deputy Clerk: D. C. Transit versus Pearson. 


The Court: Mr. Wixon, Mr. Spear has applied 
for extension of the restraining order for a couple of days 
until the final order is signed, and then stated he would ap- 
ply for injunction pending appeal. I indicated that I would 
dispose of the entire matter instead of having two hearings. 
I will be very glad to hear the District and that is why I 
wanted you here on the question of an injunction pending 
appeal. 

Mr. Wixon: I think our position has been consistent 
throughout, of course, and our position has been simply 
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8 that the procedure followed by the D. C. Transit 

System here, or the procedure followed by it ought 
not, of course, to be followed, simply that the District 
should not be enjoined in this matter. 

I understand, of course, Your Honor has the authority 
and discretion to exercise the matter in the light that D. C. 
Transit is now asking. However, necessarily I am opposed 
to any further proceeding on this because it would be in- 
consistent with our approach to this case. 

The Court: That was not the point, exactly. The ques- 
tion is, whether, as a matter of discretion, I should grant 
an injunction pending appeal because if the Court of Ap- 
peals should hold that the tax is not due I do not think they 
should be compelled to pay the money in the meantime. 

Mr. Wixon: Might I suggest to Your Honor that if the 
money is paid and then it should ultimately be determined 
that D. C. Transit was entitled to restrain it or should not 
have paid it in the first instance, of course the money would 
be refunded to D. C. Transit System, and, consequently, I 
see no reason why the matter should be held or the money 
should be held by D. C. Transit System while this Court 
has determined that there is a liability existing. Putting 
it another way, if the liability at this juncture does exist 

certainly I think that the District of Columbia should 
9 have the money as taxes for use as such with the right 

necessarily in D. C. Transit System, if they should 
ultimately be successful in this case and on appeal, to ob- 
tain a refund of the money. 

The Court: What would they have to do to obtain a re- 
fund.? 

Mr. Wixon: They would have to make a claim for re- 
fund of the amount paid. 

The Court: You would have to go to Congress and get 
an appropriation? 

Mr. Wixon: There is an appropriation for refunds estab- 
lished every year, the exact amount of it I do not know, but 
it is considerable. In any event, the money is or would be 
refundable to D. C. Transit. 
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The Court: Of course it would be refundable; the only 
question is whether I should stay the payment in the mean- 
time. 

Mr. Wixon: Might I suggest to Your Honor along that 
line that the matter of refunds is again a matter which has 
had the consideration of the Congress and consequently it 
would occur to me in treating of this matter that such a 
procedure would be entirely consistent with the thoughts 
of Congress as to the manner in which taxes should be paid, 
and the manner in which taxes which were improperly paid 
should be recovered; consequently I see nothing to the 

disadvantage of D. C. Transit at this juncture 
10 — were it to pay the taxes to the District of Columbia. 
The Court: Except using up part of its working 

capital in the meantime. 

Mr. Wixon: May I suggest the District of Columbia does 
not have that capital for the carrying on of its necessary 
governmental operations. At this point, if I may say to 
Your Honor, the money properly should be with the District 
of Columbia, and I am opposed to the further retention of 
such monies by D. C. Transit under the procedures which 
are available to D. C. Transit for the recovery of the money 
were the monies improperly paid. I really see no necessity 
for a further injunction against the District of Columbia 
in this particular case. 

I think in all propriety at this point the money should be 
paid to the District of Columbia to await further determina- 
tion by the courts in this case. 

The Court: The only real doubt in my mind is whether to 
grant an injunction pending appeal or whether to grant 
an injunction for ten days or two weeks and allow the 
plaintiff to go to the Court of Appeals in the meantime 
and apply for injunction pending appeal. I am inclined 
to think that to put the plaintiff to that course would be 
just useless labor because it is difficult for me to conceive 
that the Court of Appeals would not grant a stay. 
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I am inclined to grant the injunction pending ap- 
11 peal. Do you wish to be heard as to whether any 
condition should be attached? 

Mr. Wixon: Yes. I would like to be heard. 

There has been deposited with the Court, in round figures, 
the sum of $211,000 which represents the amount which 
would be payable as back tax for the first half— 

The Court: That is in the registry of the Court? 

Mr. Wixon: Yes, by check deposited by Mr. Spear, 
certified. 

Mr. Spear : Yes. That is under the temporary re- 
straining order. 

Mr. Wixon: That did not include the element of 1 per 
centum per month for non-payment of that amount in 
September when it was due; consequently there is an ad- 
ditional amount of tax now due the District of Columbia 
on that particular item at the rate, again in round figures, 
of $2,000 a month from September to date, which would in- 
clude March. There is no present amount on deposit with 
the Court for those amounts. 

Now, the second half of this, again in the sum of $211,000 
in round figures, is due this month. 

I would like Your Honor to require of D. C. Transit, 
as a condition for the enjoining of the District from any 
steps looking to the payment of this sum, to require D. C. 

Transit to make deposit with the Court of the addi- 
12 _ tional amount which is now due on the original first 
half payment plus the second half payment, which is 
due today in the sense it is due every day during this month. 


* * * * * * * a * * 


Mr. Wixon: Your Honor, I take it, then, will not 

require any further payment into the Court for the 
additional monies due on the first half? 

The Court: I am not inclined to require any further pay- 

ment into the registry of the Court. I do not see that it 

does the District any good to have that money in the 
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registry of the Court. There is no question as to the 
financial responsibility here. 

Mr. Wixon: I do suggest to Your Honor that the money 
remaining in the Court does neither the District of Colum- 
bia nor D.C. Transit any good. 

The Court: Precisely. 

Mr. Wixon: Whereas, as a matter of fact, were the money 
paid to the District of Columbia it could be used as tax 
monies are used for the discharge of obligations of the Dis- 
trict of Columbia, and I believe the money should be with 
the District of Columbia based upon an application for 
refund. 

The Court: I am going to grant the injunction because 
there might be some obstacles in getting prompt refund. 
You get a refund eventually, but there might be some de- 
lays. 

Mr. Wixon: That is the chance, of course, every taxpayer 

takes when there is a necessity of obtaining refunds 
17 on congressional appropriations. 
The Court: I am going to grant the injunction 
pending appeal. I think that the question is important 
enough to facilitate its review by the Court of Appeals. 


717 Opinion 


This case presents the question whether the plaintiff, 
D. C. Transit System, Inc., which succeeded Capital Tran- 
sit Company as the owner and operator of streetcar and 
bus lines in Washington, D. C. and its environs on August 
15, 1956, is liable to the District of Columbia for the 2% 
tax on gross receipts received by Capital Transit Com- 
pany during the year ending June 30, 1956, the plaintiff 
having assumed all of the liabilities of its predecessor, 
but the tax having been repealed as of August 15, 1956. 

The tax authorities of the District of Columbia 
718 formally levied this tax, one half of which was 
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due in September, 1956, and the second half in March, 1957. 
On failure to receive payment of the first half, the tax 
officials served on the plaintiff a formal notice of delin- 
quency. 

The plaintiff, claiming that it was not indebted for this 
tax, brought this action to enjoin the Collector of Taxes 
and the Tax Assessor of the District of Columbia from 
distraining on the plaintiff’s property to enforce payment, 
and moves for a preliminary injunction. The defendants 
move to dismiss the complaint. Since their motion is 
accompanied by documents dehors the pleadings, it will 
be treated as a motion for summary judgment, as pre- 
scribed by Rule 12(b) of the Federal Rules of Civil Pro- 
cedure. The plaintiff also moves for summary judgment. 
The matter is now before the Court on these three mo- 
tions. 

A preliminary question arises whether this action may 
be maintained. It is contended by counsel for the District 
of Columbia that the collection of taxes may not be impeded 
by injunction, but that if the plaintiff desires to contest 
liability, its exclusive remedy is to pay the tax and then 
sue for a refund. The basis for this position is D. C. 
Code, Section 47-2410, which provides that, ‘‘No suit shall 
be filed to enjoin the assessment or collection by the Dis- 
trict of Columbia or any of its officers, agents, or employ- 
ees of any tax.’’ Similar enactments are found in United 
States Code. Title 26, Section 7421 directs that, ‘‘. .. 
no suit for the purpose of restraining the assessment or 
collection of any tax shall be maintained in any court.’’ 
U. S. Code, Title 28, Section 1341 provides that, ‘‘The 
district courts shall not enjoin, suspend or restrain the 

assessment, levy or collection of any tax under 
719 State law where a plain, speedy and efficient remedy 
may be had in the courts of such State.’’ In spite 
of the broad, sweeping language of these statutes, it has 
been uniformly held that they are but a restatement of the 
principle that equity will not interfere by injunction with 
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tained and will proceed to a determination of the merits, 
namely, first, whether Capital Transit Company was liable 
for the tax in question; and, second, if so, whether this 
liability has been assumed by the plaintiff. 

The District of Columbia has for many years imposed 
a gross receipts tax on specified public utilities and banks. 
Later this tax was extended to companies operating street 
railroads and buses. During the period here involved such 
utilities were taxed at the rate of 2% per annum. The per- 
tinent statutory provisions are found in D. C. Code, § 47- 
1701: 


‘‘Hach national bank . .. and all other incorpora- 
ted banks and trust companies in the District of 
Columbia, . . . and all gas, electric lighting, and tele- 
phone companies, . . . shall make affidavit to the 
board of personal-tax appraisers on or before the 
1st day of August each year as to the amount of 
its or their gross earnings or gross receipts, as the 
case may be, for the preceding year ending the 30th 
day of June, and each national bank and all other 
incorporated banks and trust companies respectively 
shall pay to the collector of taxes of the District 
of Columbia per annum 6 percent on such gross earn- 
ings and each gas company, electric-lighting company, 
and telephone company shall pay to the collector of 
taxes of the District of Columbia per annum 4 per 
centum on such gross receipts, from the sale of pub- 
lic utility commodities and services within the District 
of Columbia . . . Each company operating a street 
railroad or both a street railroad and bus services in 
the District of Columbia shall pay 2 per centum per 
annum on their gross receipts: 


‘G21 The law requires payment of — taxes of all 

kinds to be made in equal semi-annual installments 

‘in September and March of the following fiscal year, D. C. 

Code § 47-1209. This enactment has been applied to taxes 
on gross receipts. 

As required by statute, Capital Transit Company filed 

a return with the Board of Personal Tax Appraisers for 
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the District of Columbia, on July 11, 1956, reporting tax- 
able gross receipts for the year ending June 30, 1956, 
amounting to $21,128,108.13. On this basis the Board 
assessed a tax of $422,562.16. A bill for the first half of 
this tax, amounting to $211,281.08, due in September, 1956, 
and another bill for the second half in the same amount 
due in March, 1957, were sent to Capital Transit Company. 
No payment having been received, the Collector of Taxes 
dispatched a letter to the plaintiff notifying it that the 
first half of the tax assessed against Capital Transit Com- 
pany for the period July 1, 1955 to June 30, 1956 was de- 
linquent and unpaid, and that the addressee was liable 
for this indebtedness. The letter demanded payment with- 
in ten days, stating that otherwise the Collector might dis- 
train and enforce collection by seizure and sale of goods, 
chattels, or effects. This suit followed. 

We now reach the first of the two major questions to be 
decided, namely, whether Capital Transit Company owed 
this tax. The Company had been operating streetcar and 
bus lines in Washington for a number of years under a 
Congressional franchise. Controversies that need not be 
recounted, culminated in the Act of Congress of August 
14, 1955, 69 Stat. 724, which repealed and revoked the 

charter and the franchise of the Capital Transit 

722 Company as of a date one year subsequently, that 
is as of midnight August 14, 1956.* A series of 
negotiations ensued and eventuated in an agreement be- 
tween Capital Transit Company and the T.C.A. Investing 
Corporation, dated July 7, 1956, whereby the latter under- 





3Joint Resolution of January 14, 1933 (47 Stat. 752, 761) which 
granted a franchise to Capital Transit Company reserved in Section 
13 the right to repeal the resolution and provided that “any and 
all rights of franchise created by this resolution shall terminate one 
year following its repeal.” The Act of August 14, 1955 amended the 
Joint Resolution of January 14, 1933 by adding Section 14 thereto, 
reading as follows: “The charter and all rights of franchise of the 
Capital Transit Company created by this resolution are hereby re- 
pealed in accordance with the terms of section 13 hereof.” 
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took to organize a subsidiary corporation, and the for- 
mer agreed to convey to the new company all of its assets 
in consideration of certain cash payments and an under- 
taking to assume all liabilities of Capital Transit Com- 
pany. T.C.A. Investing Corporation then brought about 
the creation of the D. C. Transit System, Inc., the plain- 
tiff in this action. The Act of July 24, 1956 (Public Law 
757, 84th Congress, 2d Session) granted to the plaintiff 
a franchise to operate a mass transportation system for 
passengers for hire within the District of Columbia and 
between the District of Columbia and the Washington 
Metropolitan Area. Section 8 of this Act repealed, as of 
August 15, 1956, the gross receipts tax on companies oper- 
ating street railroads and buses in the District of Colum- 
bia. Specifically, Section 8(a) of the Act provided, in part, 
as follows: 


“*Sec. 8(a) As of August 15, 1956, paragraph num- 
bered 5 of section 6 of the Act entitled ‘An Act 
making appropriations to provide for the expenses 


of the Government of the District of Columbia for 
the fiscal year ending June thirtieth, nineteen hun- 
dred and three, and for other purposes’, ap- 
723 proved July 1, 1902, as amended (D. C. Code, 
sec. 47-1701), is amended by striking out the 
third and fourth sentences. . .’’ 

The sentences stricken from the law by this amendment 
contain the provision imposing a tax on gross receipts of 
street railroad and bus companies. Whether Capital Tran- 
sit Company owed the tax involved in this case depends 
in large part upon the application of the provision repeal- 
ing the tax ‘‘as of August 15, 1956’’. 

There is considerable discussion in the authorities con- 
cerning the question whether a tax on the gross receipts 
of a corporation engaged in a public calling is actually a 
tax on its gross receipts or a tax on its franchise meas- 
ured by its gross receipts, and, if it is the latter, whether 
the tax is levied on the privilege of operating the fran- 
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chise during the year in which the gross receipts are earned, 
or during the following year and the gross receipts of the 
preceding year are merely the measure of the tax. These 
distinctions, however, have no bearing or importance as 
concerns the issues of this case. The authorities dealing 
with this problem generally relate to the imposition of 
such a tax by a State on an interstate public utility. In 
this event the distinction may become significant as bear- 
ing upon the constitutional power of the State to levy the 
tax, namely, whether it constitutes an undue burden on 
interstate commerce. These problems, however, do not 
arise ‘in connection with a tax statute of local application 
in the District of Columbia. The Congress has plenary 
power to legislate for the District. This authority in- 
cludes the power to tax. It is derived from Article I, 
Section 8, Clause 17, of the Constitution, which confers 
power to exercise exclusive legislation over such district 

as may become the seat of government. By virtue 
724 of this authority, for example, the Congress imposes 

a tax on real and personal property within the 
District of Columbia, something that it may not do else- 
where because of the constitutional limitations on the power 
of the Congress to levy direct taxes. Thus, the Congress 
has dual power to levy taxes within the District of Colum- 
bia: one source of power in Article I, Section 8, Clause 
17 of the Constitution; the other is the general grant of 
power to tax found in Article I, Section 8, Clause 1. Con- 
sequently, it is immaterial for the purposes of the instant 
case whether the tax is considered to be a franchise tax 
measured by gross receipts or a tax directly on gross re- 
ceipts. The case can be considered untrammeled by such 
questions. 

In brief the statute requires certain corporations to file 
in July of each year a return of their gross receipts for 
the preceding year and to pay a tax on these earnings. 
From the text of the statute the conclusion seems inescap- 
able that the tax is imposed for the year in which the 
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gross receipts are received,‘ just as the income tax is 
levied for the year in which the income is earned and not 
for the year in which the tax is later paid. Counsel for 
the District of Columbia urge that the lability for the tax 
attaches as the gross earnings are received. It is the view 
of this Court that this contention is well founded. Counsel 
for the District of Columbia also persuasively point out 
that if the tax were to be construed as imposed for the 
year in which it is paid, rather than for the preceding year 

in which the gross receipts are earned, any new bank 
725 or new public utility subject to the tax would be 

free from it for the first year of its operations. 
No such unexpressed intention can reasonably be ascribed 
to the Congress. 

The cases of District of Columbia v. Glass, 27 App. 
D. C. 576, and American Security and T. Co. v. District of 
Columbia, 29 App. D. C. 265, cited by plaintiff’s counsel, 
do not seem applicable. Each of them involved statutory 
amendments changing the rate of taxes, in one instance 
increasing and in the other decreasing it. The Court held 
that the new rate applied to taxes that had accrued but 
that were payable in the future. This construction of the 
statutes was based on their peculiar background and 
phraseology. 

It is significant to observe that Capital Transit Company 
has formally admitted that the tax accrued during the 
year in which the earnings were received. In a document 
entitled, ‘‘Financial and Statistical Statements for use 
of Directors’’, dated May, 1956, a copy of which was at- 
tached to the agreement between Capital Transit Com- 
pany and T.C.A. Investing Corporation, the gross receipts 
tax for the fiscal year ending June 30, 1956, is enumerated 
as a current liability. Page 5 of this document is a con- 
solidated balance sheet listing assets and liabilities. Un- 
der the heading ‘‘Current Liabilities’’ is an item ‘‘Income 





4 Columbia National Bank v. District of Columbia, 89 App. D. C. 224. 
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Taxes’’ and another item ‘‘Other taxes’’. Turning to the 
next page (page 5-A) which contains an itemization of 
various liabilities, under the heading ‘‘Other taxes’’ is an 
item ‘‘Gross receipts tax—D.C.’’ In two right hand col- 

umns are set forth the amounts of this tax for 1956 
726 ©andfor 1955. It should be emphasized that this item 

is not set forth as a contingent or future liability, 
but as a current liability. In other words, it was obvi- 
ously the position of Capital Transit Company that this 
tax had accrued and that the liability for it had attached, 
and not that it was a tax that would be thereafter imposed 
for the following year. 

This Court, therefore, concludes that the liability for 
the gross receipts tax attached and accrued during the 
fiscal year ending June 30, 1956, even though payment was 
not due until later. One might as well argue that a prom- 
issory note due at a future date is not a liability until the 
date of payment arrives. 

We must next consider the effect of Section 8(a) of the 
Act of July 24, 1956, repealing the tax ‘‘as of August 
15, 1956’. It is a well established and well recognized 
principle of statutory construction that in case of any 
ambiguity or doubt, a statute will be given a prospective 
rather than a retroactive effect. It is not necessary, 
however, to rely solely on this doctrine, for the matter is 
governed by an express statutory provision. U.S. Code, 
Title 1, Section 109 provides, in part, as follows: 


‘‘The repeal of any statute shall not have the effect 
to release or extinguish any penalty, forfeiture, or 
liability incurred under such statute, unless the re- 
pealing Act shall so expressly provide, and such stat- 
ute shall be treated as still remaining in force for 
the purpose of sustaining any proper action or prose- 
eution for the enforcement of such penalty, forfeiture, 
or liability.’’ 


5 Brewster v. Gage, 280 U. S. 327, 337. United States v. Magnolia Co., 
276 U. S. 160, 162. Cox v. Hart, 260 U. S. 427, 434. Reynolds v. McArthur, 
2 Pet. 417 (Marshall, C. J.) 
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This provision is applicable to tax laws. Thus in 

727 Hertz v. Woodman, 218 U.S. 205, it was held that 
an Act of Congress repealing an inheritance tax 

did not abrogate the liability for such tax in a case in 
which the death of the testator occurred prior to the date 
of repeal, but the tax was not due until a later time.® 
Consequently, a repeal of a tax which had accrued prior 
to the effective date of the repeal, but is not due and pay- 
able until later, does not affect liability for its payment. 

In the light of the considerations that have been dis- 
cussed, this Court reaches the conclusion that the liability 
of Capital Transit Company to pay the tax on gross re- 
ceipts earned during the year ending June 30, 1956, has not 
been abrogated and still subsists. 

The next and final question is whether this liability 
has been assumed by the plaintiff. This query is capable 
only of an affirmative answer. As has been stated above, 
by the agreement of July 7, 1956, between Capital Tran- 
sit Company and T.C.A. Investing Corporation, the new 
company to be formed was to make certain cash payments 
to Capital Transit Company, and ‘‘to assume and discharge 
as the same mature all the liabilities of Capital Transit 
Company ...of every kind and nature whatsoever whether 
set forth in the attached balance sheet or not’’, (paragraph 
4(B)(3)). As has been shown the tax item here involved 
was listed in the attached balance sheet. 

The Act of July 24, 1956, which granted a fran- 
728 chise to the plaintiff provided in Section 14: 


‘<The Corporation, at the time it acquires the assets 
of Capital Transit Company, shall become subject to, 
and responsible for, all liabilities of Capital Transit 
Company of whatever kind or nature, known or un- 
known, in existence at the time of such acquisition, and 
shall submit to suit therefor as though it had been 
originally liable, and the creditors of Capital Transit 
Company shall have as to the Corporation all rights 





6 See also Ewbank v. United States (C.C.A. 7th) 50 F. (2d) 409. 
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and remedies which they would otherwise have had 
as to Capital Transit Company: ... In any and all 
such actions or proceedings, the Corporation shall 
have, and be entitled to assert, any and all defenses 
of every kind and nature which are or would be avail- 
able to Capital Transit Company or which Capital 
Transit Company would be entitled to assert.’’ 

It is hardly necessary to do more than recall the funda- 
mental principle established in Dartmouth College v. Wood- 
ward, 4 Wheat. 517, that a franchise is a contract between 
the grantor and the grantee. 

It seems reasonable to think that this tax must have 
been considered in the negotiations between the repre- 
sentatives of the old and new companies, for it is the larg- 
est single item listed in the schedule of current liabilities 
of Capital Transit Company. It is not at all unlikely that 
the amount of the cash payment that the new company 
agreed to make to Capital Transit Company was influenced 
by the existence and size of this tax liability that the 
new company was undertaking to assume. No doubt this 
matter must have entered into the negotiations. Conse- 
quently, it cannot be successfully urged that to exact this 
payment would constitute an unexpected and unanticipated 
burden on the plaintiff. 

It follows, hence, that the tax indebtedness discussed in 

this opinion still subsists and that the plaintiff is 

729 liable for it. 
Motion of defendants to dismiss the complaint, 
treated as a motion for summary judgment, is granted. 

Motions of plaintiff for summary judgment and for 
a preliminary injunction, are denied. 


ALEXANDER Ho.rzorr, 
United States District Judge. 


March 5, 1957. 
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730 Judgment 


This cause having come on for hearing on the motions 
of plaintiff for a preliminary injunction and for summary 
judgment and on the motion of the defendants to dismiss 
the complaint considered as a motion for summary judg- 
ment; and the Court having considered the motions, the 
pleadings, and the affidavits and the deposition filed in 
support thereof and the prior order entered herein on 
December 18, 1956; and counsel for the parties having 
been heard, 


Ir Is OrpEreD anp ApsupcED this 8th day of March, 
1957 that the motion of defendants to dismiss the com- 
plaint, treated as a motion for summary judgment, is 
granted, and the motions of plaintiff for summary judg- 
ment and for a preliminary injunction, are denied; and 
this judgment is entered without costs to either party. 


/s/ ALEXANDER Houtzorr 
United States District Judge. 


731 Order Granting Injunction Pending Appeal 


This Court having on March 8, 1957 entered an order 
granting the motion of defendants to dismiss the com- 
plaint and denying the motions of plaintiff for summary 
judgment and for a preliminary injunction; plaintiff hav- 
ing filed a notice of appeal immediately after the entry of 
the above order; plaintiff having made an oral motion for 
an injunction pending appeal; counsel for the parties hav- 
ing been heard as to plaintiff’s motion for an injunction 
pending appeal; and it appearing to the Court that plain- 
tiff may suffer irreparable injury, if an injunction is not 
granted pending appeal and it appearing to the Court that 
the relief herein granted is necessary to preserve the status 
quo pending appeal by plaintiff, 





202 


It Is Ordered this Sth day of March, 1957 that the de- 
fendants be and they hereby are restrained from issuing or 
serving a levy for distraint upon, or from seizing, 
732 selling or interfering with, any of the property of 
the plaintiff for the purpose of collecting any or all 
of the gross receipts taxes involved herein, said injunction 
to continue in full force and effect pending final disposi- 
tion of the appeal herein, and this injunction to be con- 
ditioned upon the retention in the registry of the Court 
during the effective period of this injunction of the sum 
of $217,619.51 deposited by plaintiff in the registry of the 
Court on December 18, 1956 and to be conditioned further 
on the prosecution of the said appeal with due diligence, 
to wit, that the record on appeal be filed in the Court of 
Appeals within ten days, that the appellant’s brief be 
filed within the time prescribed by the rules of the Court 
of Appeals without application for any. extension, and 
that no opposition be interposed to any motion to advance 
the hearing of the appeal. 


/s/ ALEXANDER HoLrzorr 
United States District Judge. 


733 Order Amending Judgment 


The Court having entered a judgment herein on March 
8, 1957 and defendants having orally moved the Court 
to amend said judgment; and the Court having heard 
counsel for the parties on said oral motion, 


Ir Is Orperep this 12th day of March, 1957, that the 
second paragraph of the judgment of March 8, 1957 be, 
and the same hereby is, amended to read as follows: 


‘‘Ir Is OrnpERED anp ApsgupcED this 8th day of March 
1957 that the motion of defendants to dismiss the com- 
plaint, treated as a motion for summary judgment, is 
granted, and the motions of plaintiff for summary judg- 
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ment and for a preliminary injunction, are denied; and 
this judgment is entered with costs to defendants.’’ 


/s/ ALEXANDER Ho.rzorr 
United States District Judge. 


734 Notice of Appeal 


Norice Is Heresy Given that D. C. Transit System, Inc., 
plaintiff above named, hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit from 
the order entered in this action on March 8, 1957, grant- 
ing the motion of plaintiff to dismiss the complaint and 
denying the motions of plaintiff for summary judgment and 
for a preliminary injunction. 


Dated, Washington, D. C. 
March 8, 1957. 


735 Amended Notice of Appeal 


The Notice of Appeal filed herein on March 8, 1957 is 
hereby amended to give notice that D. C. Transit Sys- 
tem, Inc., plaintiff above named, hereby appeals to the 
United States Court of Appeals for the District of Colum- 
bia Circuit from the judgment entered in this action on 
March 8, 1957, as amended by order dated March 12, 1957, 
granting the motion of plaintiff, treated as a motion for 
summary judgment, to dismiss the complaint and denying 
the motions of plaintiff for summary judgment and for a 
preliminary injunction. 


Dated, Washington, D. C. 
March 18, 1957. 
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QUESTIONS PRESENTED 


1. Is appellant D. C. Transit System, Inc. liable for a 
gross receipts tax repealed by Congress as of a specific 
effective date which was before payment of the tax would 
have become due, and before the tax was assessed or could 
have become a lien? 


2. Apart from repeal, is appellant liable for the tax 
by reason of its assumption of the liabilities of Capital 
Transit Company in existence on August 15, 1956—a date 
before payment of the tax was due, and before the tax was 
assessed or a lien, but after Congress had deprived Capital 
Transit Company of the privileges on which the tax was 
based by revoking its franchise? 
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Port II. Apart FROM REPEAL, APPELLANT IS NOT LIABLE FOR 
THE TAX BY REASON OF ITS ASSUMPTION OF THE LIABILITIES OF 
CapitaL TRANSIT COMPANY IN EXISTENCE ON Avgcust 15, 
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(A) Capital Transit Company was not liable for the 
tax on August 15, 1956, because payment of the tax 
was not then due, the tax had not then been assessed 
and no lien therefor had then arisen. 


Capital Transit Company was not liable for the 
tax on August 15, 1956, because the tax is pro- 
spective upon the privilege of doing transit busi- 
ness and Congress deprived it of the privilege of 
doing such business after August 14, 1956 


Pornt III. APPELLANT IS ENTITLED TO THE PERMANENT INJUNC- 
TION AND DECLARATORY JUDGMENT REQUESTED HEREIN 


(1) Tax Repealed and Appellant Exempted Therefrom 
(2) Appellant a ‘‘Non-Taxpayer’’ and Never Assessed 
(3) Appellant Deprived of Rights of Judicial Review 


(4) Multiplicity of Suits and Mounting Penalties 
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28, 1954, c. 1033, 68 Stat. 890, U. S. C. A., Title 28, $2201; 
and by virtue of the Act of June 25, 1948, c. 646, 62 Stat. 930, 
U.S. C. A, Title 28, $1331. 

On December 17, 1956, appellant filed its complaint 
and its motion for a preliminary injunction pending final 
adjudication of this cause (J. A. 2-11). On the same date, 
appellant moved the District Court to grant a temporary 
restraining order pending hearing on appellant’s motion 
for a preliminary injunction. After hearing, the District 
Court issued a temporary restraining order on December 
18, 1956, enjoining appellees from collecting the gross 
receipts tax claimed herein (J. A. 18-20). On the same date 
and as a condition precedent to the effectiveness of the 
temporary restraining order, appellant deposited the sum 
of $217,619.51 with the District Court. 

On January 17, 1957, appellees filed a motion to dis- 
solve the temporary restraining order and to dismiss the 
complaint, together with affidavits in support thereof 
(J. A. 20-21). 

On February 21, 1957, appellant filed a motion for sum- 
mary judgment and for a declaratory judgment, together 
with affidavits in support thereof (J. A. 29-30). After a 
hearing, Judge Alexander Holtzoff rendered his opinion in 
which the motion of appellees to dismiss the complaint was 
treated as a motion for summary judgment and granted, 
and the motions of appellant were denied (J. A. 190-200). 

On March 8, 1957, the District Court entered judgment 
in accordance with the foregoing opinion (J. A. 201). On 
the same date, appellant filed a notice of appeal, and a 
motion for an injunction pending appeal (J. A. 203). After 
a hearing, the District Court on March 8, 1957, entered an 
order granting appellant an injunction pending appeal 
(J. A. 201-202). 

Jurisdiction is conferred upon this court by the Act 
of October 31, 1951, c. 655, 65 Stat. 726, U.S. C. A., Title 28, 
§1291. 





STATEMENT OF CASE 


July 24, 1956—Tax Repealed by Congress 


The tax claimed herein was repealed by the Act of July 
24, 1956, c. 669, 70 Stat. 598 (Appendix, p. 41, infra). 

The Act of July 24, 1956, granted appellant a franchise 
to operate street railroad and bus services in the District 
of Columbia. The franchise was the product of extensive 
negotiations between O. Roy Chalk, president of appellant; 
members of the Conference Committee of the Congress 
responsible for the franchise; and officials of the District 
of Columbia government (J. A. 30-36; 39-41). 

The franchise granted to appellant by the Act of July 
24, 1956, followed a year of extensive and unsuccessful 
efforts on the part of the District government to find a satis- 
factory private operator to acquire the assets necessary to 
run the transit system in the District of Columbia and to 
undertake the substantial obligations and the special new 
responsibilities which the District government sought to 
impose upon such operator. During the year of unsuccess- 
ful efforts, and during the negotiations with Mr. Chalk, the 
District government and Congress recognized that they 
would have to grant broad tax concessions and exemptions 
in order to induce a private operator to undertake such 
obligations and responsibilities in the light of the progres- 
sively worsening economic outlook for transit systems gen- 
erally throughout the United States and particularly in the 
District of Columbia (J. A. 30-36; 39-41; 43). 

One of the important commitments agreed to by Mr. 
Chalk in his negotiations with the District government and 
Congress was the commitment on the part of appellant to 
convert all of its street railroad operations to bus opera- 
tions within seven years, which alone will cost appellant 
many millions of dollars (Section 7, Act of July 24, 1956, 
supra, Appendix, p. 40, infra; see J. A. 30-36). In consid- 
eration of such commitment and the other obligations 
assumed by appellant in its franchise, Congress indicated 
during its negotiations with Mr. Chalk that it would grant 
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appellant an exemption from all gross receipts taxes includ- 
ing the gross receipts tax claimed herein. After the exten- 
sive negotiations with Mr. Chalk, Congress enacted into 
law the Act of July 24, 1956, supra, repealing the gross 
receipts tax and indicated in its Committee Reports that it 
intended to relieve appellant of the obligation to pay the 
gross receipts tax claimed herein (J. A. 30-36). 


August 14, 1956—Capital Transit Company 
Compelled to Cease Operations 


On August 14, 1956, Capital Transit Company ceased to 
operate the street railroad and bus services in the District 
of Columbia, because Congress, by the Act of August 14, 
1955, ce. 879, 69 Stat. 724, had revoked and repealed its 
franchise and charter effective one year later (J. A. 35). 


August 15, 1956—Effective Date of Repeal of Tax 


The repeal of the gross receipts tax by the Act of July 
24, 1956, was made effective ‘‘as of August 15, 1956’ by 
See. 8(a) of the Act of July 24, 1956, supra (Appendix, 
p. 41, infra). 


August 15, 1956—Appellant Acquired Assets and 
Assumed Existing Liabilities of Capital 
Transit Company 


On August 15, 1956, appellant acquired all the assets 
and assumed all the liabilities then in existence (with cer- 
tain minor exceptions) of Capital Transit Company. On 
this date, payment of the gross receipts tax claimed herein 
was not due, the tax had not been assessed, and no lien there- 
for had arisen. The books of account of Capital Transit 
Company, as audited and closed as of August 14, 1956, by 
Price Waterhouse & Co., showed the tax claimed herein in an 
account entitled ‘‘Reserve for Disputed Local Taxes’’. The 
same description was given to the tax in the opening entry 
in appellant’s books of account on August 15, 1956 (J. A. 
70-71; 80). 





~~ 
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September 4, 1956—Tax Assessed Against Capital 
Transit Company 


The gross receipts tax claimed herein in the amount of 
$422,562.16 was not assessed until September 4, 1956, on 
which date it was assessed against Capital Transit Com- 
pany, twenty-one days after the liabilities of Capital Tran- 
sit Company had been assumed by appellant and twenty-one 
days after the effective date of the repeal of the taxing 
statute (J. A. 3; 150, 150a, 150b). 

Prior to the assessment, a bill for the tax was mailed on 
August 31, 1956, to Capital Transit Company at the address 
of appellant, and was received by appellant on September 4, 
1956 (J. A. 146). 

The bill was in the amount of $211,281.08 and repre- 
sented the first half of the total tax claimed herein. The 
bill stated on its face that the tax claimed herein was ‘‘for 
fiscal year ending June 30, 1957’’ and that the first half 
of the tax in the amount of $211,281.08 was due ‘‘in Sep- 
tember 1956”’ (J. A. 8). 

No assessment of the tax claimed herein has ever been 
made against appellant (J. A. 157). 


December 6, 1956—Delinquent Notice Received by 
Appellant 


On December 6, 1956, appellant received from appellees 
a letter addressed to it and purporting to be a 10-day delin- 
quent notice, accompanied by a bill entitled ‘‘ Delinquent 
Notice’’ which bill was addressed to Capital Transit Com- 
pany at the address of appellant. The notice threatened 
that if appellant did not pay the gross receipts tax claimed 
herein, appellees would seek to collect the tax by levy and 
distraint against the property of appellant (J. A. 9-10). 


December 7, 1956—Conferences With Appellees Re 
Payment of Tax 


Upon receipt of the delinquent notice, appellant advised 
appellees that appellant was not responsible for the tax 
and that the procedure followed by appellees of seeking to 
collect the tax from appellant without first assessing the 
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tax against appellant deprived appellant of its rights of 
judicial review. In an effort to expedite judicial review of 
the tax claimed herein, appellant offered to pay the tax 
under protest, provided appellees assessed appellant for 
the tax prior to demanding payment thereof or provided an 
agreement could be reached as to a procedure by which 
appellant could appeal the validity of the tax to a court of 
appropriate jurisdiction. Appellees responded that they 
would not assess appellant and they refused to agree that 
there was any appropriate procedure to test the validity 
of the tax once payment had been made by appellant. 
Appellees advised appellant that they would raise every 
technical defense to defeat such an appeal (J. A. 11-15). 


Multiplicity of Suits Threatened 


During the discussions between appellees and appellant 
on December 7, 1956, and thereafter, appellees advised 
appellant that, if appellant did not pay the first half of the 
tax for fiscal year 1957, appellees would take legal action 
against appellant. They further advised appellant that they 
would similarly take legal action against appellant if the 
second half of the tax for fiscal year 1957 was not paid in 
March 1957, when they claimed it would be due and payable. 
In addition, appellees advised appellant that they regarded 
appellant as liable for a gross receipts tax for fiscal year 
ending June 30, 1958, and that they intended to bring legal 
action against appellant if such tax was not paid in fiscal 
year 1958 (J. A. 84-86). 

Appellees further indicated to appellant that, if they 
were unsuccessful in collecting from appellant each install- 
ment of the gross receipts taxes for fiscal years 1957 and 
1958, they would bring appropriate legal action against 
Capital Transit Company for each of such taxes (J. A. 87- 
88). 

In an effort to induce appellant to pay the gross receipts 
tax claimed herein, appellees argued that, if they were suc- 
cessful in collecting the tax from Capital Transit Company, 
that company could bring legal action against appellant 
to recover each installment of the tax from appellant (J. A. 
87). 
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December 17, 1956—Appellant Filed This Action 


The ten-day period permitted by the Delinquent Notice 
of December 6, 1956, expired on Monday, December 17, 
1956. After failure of the extensive conferences and nego- 
tiations between appellant and appellees described above, 
appellant, on December 17, 1956, filed this action, which 
is the subject of this appeal (J. A. 2-11). 


STATUTES INVOLVED 


The statutes involved herein are printed in the Appendix 
to this brief, infra. 


SUMMARY OF ARGUMENT 


The gross receipts tax claimed herein was repealed by 
Congress ‘‘as of August 15, 1956’? which was before pay- 
ment of the tax would otherwise have been due (September 
1956), before the tax was even assessed (September 4, 1956) 
and before the earliest date on which any lien therefor 
could possibly have arisen (October 1, 1956). Under the 
well-settled law of the District of Columbia, such repeal 
has the effect of extinguishing all possible liability. 

Such effect also follows from the literal application of 
the words used by Congress in repealing the tax ‘‘as of 
August 15, 1956’’ and is consistent with the express Con- 
gressional intent to relieve appellant of all possible liability 
for any gross receipts tax payments which might otherwise 
have become due on or after August 15, 1956. The legisla- 
tive history of the repealing statute (Act of July 24, 1956) 
shows that Congress specifically intended to exempt appel- 
lant from the very gross receipts tax claimed herein. This 
repealing statute was the product of long negotiations and 
conferences between the president of appellant and mem- 
bers of the Conference Committee of the Congress and 
officials of the District of Columbia government. The 
exemption at issue in the instant case was given to appel- 
lant in consideration of the substantial obligations assumed 
in exchange therefor by appellant and Congress indicated 
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in its Committee Reports that it intended the exemption to 
cover the tax claimed herein. 

Notwithstanding the effect of the repeal and the intent 
of Congress to exempt appellant from the very tax claimed 
herein, appellees claim appellant is liable because appellant 
assumed the liabilities of Capital Transit Company ‘‘in 
existence’’ on August 15, 1956. There was, however, no lia- 
bility for the tax claimed herein assumed by appellant on 
August 15, 1956, because there was no “‘liability’’ on the 
part of Capital Transit Company ‘‘in existence’’ on August 
15, 1956. Under the well-settled law, Capital Transit Com- 
pany had no such liability on that date because payment for 
the tax would not have been due until September 1956, the 
tax was not even assessed until September 4, 1956, and no 
statutory lien for the tax could possibly have arisen at the 
earliest until October 1, 1956. 

In addition, Capital Transit Company was not liable 
for the tax after August 14, 1956, because the gross receipts 
tax is a prospective franchise tax upon the privilege of 
doing business in the fiscal year in which payment is due 
and Congress deprived Capital Transit Company of the 
privilege of doing business on August 14, 1956, before the 
payment claimed herein was due. The position taken by 
appellees would impute to Congress the confiscatory action 
of revoking the privileges of the franchise of Capital 
Transit Company and at the same time taxing the privileges 
revoked; such a result would be against the weight of 
authority. Since there was no “‘liability’’ on the part of 
Capital Transit Company ‘‘in existence’? on August 15, 
1956, appellant could have assumed no such liability. 
Appellant is accordingly not liable for the tax. 

The District Court properly held that, if appellant is 
not liable for the tax, it is entitled to the injunction and 
declaratory judgment requested, the general statutory 
prohibition with respect to injunctions in tax cases being 
no bar in the special circumstances of this case. Such 
holding is well justified by the record herein and by the 
applicable law. No appeal has been taken by appellees 
from this holding. 
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In view of all the foregoing, the judgment of the District 
Court should be reversed and appellant should be granted 
the summary judgment and declaratory judgment requested. 


ARGUMENT 
POINT I 


REPEAL OF THE GROSS RECEIPTS TAX “AS 
OF AUGUST 15, 1956,” EXTINGUISHED ALL 
POSSIBLE LIABILITY FOR THE TAX 


(A) Repeal of the tax prior to the date on which 
payment of the tax was due, and before the tax was 
assessed or became a lien, extinguished all possible 
liability under District of Columbia law. 


The gross receipts tax claimed by appellees herein was 
imposed by the third sentence of paragraph numbered 5 of 
section 6 of the Act of July 1, 1902, c. 1352, 32 Stat. 619 as 
amended, D. C. Code, 1951 ed., Supp. IV, Title 47, $1701, 
which prior to its repeal ‘‘as of August 15, 1956,’’ read as 
follows (Appendix, p. 39, infra): 


‘<* * * Hach company operating a street railroad 
or both a street railroad and bus services in the 
District of Columbia shall pay 2 per centum per 
annum on their gross receipts * * *.’’ 


This third sentence was literally stricken out of the taxing 
statute ‘‘as of August 15, 1956’’ by Section 8(a) of the Act 
of July 24, 1956, supra, which provides (Appendix, p. 41, 
infra): 

““Sece. 8(a) As of August 15, 1956, paragraph 
numbered 5 of section 6 of the Act entitled ‘An Act 
making appropriations to provide for the expenses 
of the Government of the District of Columbia for 
the fiscal year ending June thirtieth, nineteen hun- 
dred and three, and for other purposes’, approved 
July 1, 1902, as amended (D. C. Code, sec. 47-1701), 
is amended by striking out the third and fourth sen- 
tences * * *.’? [Emphasis supplied.] 
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The words ‘‘as of August 15, 1956,’ used by Congress 
in the repealing statute, have a plain, clear and unambigu- 
ous meaning. They mean that there was no gross receipts 
tax on the statute books on or after August 15, 1956, and, 
accordingly, there was no statutory authority for the tax 
claimed herein on the date on which it was assessed (Sep- 
tember 4, 1956), or during the month in which it was due 
and payable (September 1956), or on the date on which a 
lien for the tax could first have arisen (October 1, 1956), or 
on the date on which appellees threatened collection of the 
tax by levy and distraint (December 6, 1956). 

The District Court erred in failing to apply literally the 
words ‘‘as of August 15, 1956.”’ By holding appellant 
liable for the tax, the lower court distorted the meaning of 
the above-quoted words used by Congress and misconstrued 
the repeal to take effect as of an undetermined date after 
August 15, 1956. 

The above-described literal application of the language 
of the repealing statute is entirely in accord with the well- 
settled law of the District of Columbia. District of Colum- 
bia v. Glass, 27 App. D. C. 576 (1906); American Security 
and Trust Company v. District of Columbia, 29 App. D. C. 
265 (1907) ; Union Trust Company v. District of Columbia, 
29 App. D. C. 270 (1907). 

All three of the above-cited cases are directly in point 
and are controlling in the instant case. In each of the three 
eases, the District of Columbia gross receipts tax was 
repealed as of a date after the gross receipts had been 
earned and a return therefor filed but before the date on 
which payment of the tax might otherwise have been due. 
In holding that the repeal of the gross receipts tax 
extinguished all possible liability for the payment which 
might otherwise have become due after the effective date 
of the repeal, this Court squarely held that liability for the 
tax is 

“governed by the law in force at the time the 
payment was due, and not by the former law, under 
which the return of gross earnings had been made.’’ 
{Emphasis supplied.] American Security and Trust 
Company v. District of Columbia, supra, at p. 269. 
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The above-quoted holding of this Court applies directly 
to the instant case and leads inescapably to the conclusion 
that appellant is not liable for the gross receipts tax 
claimed herein, because the ‘‘payment’’ herein was not 
‘‘due’’ (September 1956) until after the effective date of 
the repeal of the tax herein (as of August 15, 1956). 

A careful consideration of the opinions of this Court in 
the Glass and the American Security cases indicates that 
the lower Court erred in overlooking the identity between 
the facts in those two cases and in the instant case. 

In District of Columbia v. Glass, supra, the taxing statute 
(Act of July 1, 1902, as amended, supra) imposed a gross 
receipts tax of ‘‘four percentum per annum on their [build- 
ing associations’] gross earnings for the preceding year 
ending June 30th.’’ The gross receipts involved in that case 
were those received by the building association during the 
fiscal year ending June 30, 1903; the tax involved was for 
the following fiscal year ending June 30, 1904, and was due 
during the month of May 1904. As required by the taxing 
statute, the building association in the Glass case, on 
August 1, 1903, filed its return for its receipts earned during 
fiscal year ending June 30, 1903, and showed on such return 
a sum subject to tax at the rate of 4%. After the date the 
return was filed (August 1, 1903) and before the date pay- 
ment of the tax became ‘‘due’’ (May 1904), the taxing 
statute was repealed by the Act of April 28, 1904, ¢. 1815, 
33 Stat. 564, and a new tax was imposed at the lower rate 
of 2%. The Collector of Taxes in the Glass case, supra, 
claimed a tax in May 1904 at the old rate of 4%. 

This Court held that the building association was not 
liable in May 1904 for the 4% tax payment because the 
liability was completely extinguished by the repeal of the 
tax before ‘‘payment’’ was ‘‘due’’. 

The facts and the taxing statute in the instant case are 
virtually identical to those in the Glass case, supra. In the 
instant case, the gross receipts involved were those of 
Capital Transit Company (appellant’s predecessor) earned 
during fiscal year ending June 30, 1956. In the instant case, 
as in the Glass case, Capital Transit Company on July 10, 





12 


1956, made due return of its gross receipts earned in the 
fiscal year ending June 30, 1956, and showed the tax on its 
return at the 2% rate which had previously been in effect. 
The first half payment of the tax shown on said return 
was not ‘‘due’’ until September 1956. Between the date 
the gross receipts were earned and a return therefor was 
filed (July 10, 1956) and the date when the tax was ‘‘due’”’ 
(September 1956) there was enacted into law by Congress 
the Act of July 24, 1956, supra, which repealed the tax by 
‘¢striking”’ the taxing provision completely out of the old 
tax statute and this repeal was expressly declared by Con- 
gress to be effective ‘‘as of August 15, 1956.”’ 

Since the facts in the instant case are virtually identical 
with those in the Glass case, supra, the holding of this Court 
in the Glass case should be controlling here, and appellant 
should be held not liable for the gross receipts tax claimed 
herein. 

The holding of this Court in the Glass case, supra, has 
been consistently applied by this Court in the only other 
two cases which involved a similar repeal of the District of 
Columbia gross receipts tax. American Security & Trust 
Company v. District of Columbia, supra; Union Trust Com- 
pany Vv. District of Columbia, supra.1 In these two cases a 
tax of 144% was repealed as of a date (July 1, 1902) after 
the gross receipts were received by the trust companies (cal- 


1Tn the lower court, appellees argued that the above cases were 
overruled by the equally-divided opinion of this Court in Columbia 
National Bank of Washington v. District of Columbia, 89 App. 
D. C. 224, 195 F. 2d 942 (1952), and Judge Holtzoff adopted this 
erroneous conclusion (J. A. 181-183; 197). The lower court and 
appellees erred in failing to consider that this Court specifically 
stated in its Columbia National Bank opinion that the American 
Security case and the Glass case were not ‘‘to the contrary’’ (89 
App. D. C. 224 at 225, 195 F. 2d 942 at 943). 

The Columbia National Bank case did not involve repeal of the 
taxing statute or any Congressional action at all, whereas the repeal 
of the taxing statute is the critical factor in the American Security 
case, the Glass case and the instant case. The only issue involved 
in the Columbia National Bank case was whether a franchise tax 
was payable by the bank for the period after it voluntarily ceased 
business operations and liquidated. Thus, the Columbia National 
Bank ease has no bearing on the effect of repeal and i is inapplicable 
to the instant case. 
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endar year ending December 31, 1901), after they had filed 
their returns (May 22, 1902) reporting such gross receipts 
and before payment of the second half of the tax in each 
case was ‘‘due’’ (November 1902). 

Following its opinion in District of Columbia v. Glass, 
supra, this Court again held in the American Security case 
that the repeal of the District of Columbia gross receipts 
tax extinguished all possible liability for payment of the 
tax which might otherwise have been ‘‘due’’ after the effec- 
tive date of the repeal. 

Although appellant in the lower court emphasized the 
importance of the opinions of this Court in the Glass and 
the American Security cases, the lower court in its opinion 
scarcely mentioned the cases and concluded without expla- 
nation that the holdings in those cases were allegedly based 
upon the ‘‘peculiar background and phraseology’’ of the 
taxing statutes (J. A. 197). Such distinction fails to recog- 
nize that the taxing statutes in the Glass and the American 
Security cases were essentially identical to the taxing statute 
herein involved and that the repeal of the tax in those cases 
was accomplished in a manner virtually identical with the 
repeal of the tax herein. 

Notwithstanding the well-settled law of the Glass and 
the American Security cases, the lower court found that 
appellant was liable for the gross receipts tax claimed 
herein because ‘‘the liability for the gross receipts tax 
attached and accrued during the fiscal year ending June 30, 
1956, even though payment was not due until later.’”’ 
[Emphasis supplied] (J. A. 198). This finding is erro- 
neous because it fails to recognize that this Court on iden- 
tical facts has held that the repeal of the District of Colum- 
bia gross receipts tax extinguishes all possible liability for 
any ‘‘payment’’ which might otherwise have been ‘‘due’’ 
after the effective date of the repeal. American Security v. 
District of Columbia, supra; District of Columbia v. Glass, 
supra. The determining factor is not whether the ‘‘lia- 
bilities’? had ‘‘attached’’ or ‘‘accrued’’ before the tax was 
repealed but is whether the ‘“‘payment’’ was ‘‘due’’ on or 
before the effective date of its repeal. As this Court has 
specifically held on this very point in its American Security 
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opinion, supra (at p. 269), the determination of liability 
must be ‘‘governed by the law in force at the time the pay- 
ment was due.’? [Emphasis supplied.] 

Since the facts in the instant case are identical with 
those in the Glass and American Security cases, supra, if, 
arguendo, the liability did attach or accrue in the instant 
case prior to the date of the repeal of the tax, it necessarily 
follows that the liability in the Glass and the American 
Security cases similarly attached and accrued. In such 
event, the Glass and American Security cases stand for the 
proposition that the repeal of a gross receipts tax, liability 
for which has already attached and accrued, is nevertheless 
effective to extinguish all liability, payment for which might 
otherwise have been due after the effective date of the 
repeal. It necessarily follows that the important test for 
determining liability is not when the tax ‘‘attached’’ or 
‘‘accrued’’ (as erroneously held by the lower court herein) 
but rather when ‘‘payment’’ of the tax was “‘due’’ as held 
by this Court in its American Security and Glass opinions. 

In the instant case, as in those two cases, the repealing 
act expressly provides that the taxing statute is repealed 
as of a specified date, which date was known and intended 
by Congress to be prior to the date on which payment of the 
tax might otherwise have been due. In furtherance of 
its error, the lower court cited the general provisions of 
the Act of July 30, 1947, c. 338, 61 Stat. 633, U. S. C. A., 
Title 1, §109, which provides that the repeal of any statute 
‘*shall not have the effect to release or extinguish any * * * 
liability incurred under such statute unless the repealing 
act shall so expressly provide * * *.’? This quotation 
expresses a principle of statutory construction which is 
well settled and non-controverted, but it adds nothing to 
the solution of the issues herein. 

The above quotation from 1 U.S. C. A. §109, supra, is 
of no consequence in the instant case because the repealing 
act herein does ‘‘expressly provide’’ that the taxing statute 
was repealed ‘‘as of August 15, 1956,’’ which was known 
and intended by Congress to be prior to the date on which 
payment of the tax might otherwise have become due. Dis- 
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trict of Columbia v. Glass, supra; American Security & 
Trust Company v. District of Columbia, supra. An identical 
predecessor statute (Revised Statutes, $13, U. 8. C. A., 1927 
ed., Title 1 §29) was on the statute books at the time of the 
Glass and the American Security cases and did not deter 
this Court from holding that repeal extinguished the taxes 
there involved. Moreover, the provisions of 1 U. S. C. A. 
§109 are further inapplicable to the instant case because, 
as will be shown in Point II, infra, there was no ‘‘liability 
incurred’’ under the taxing statute on or before August 15, 
1956, the effective date of the repeal of the tax herein. 


The repealing statute in the instant case was effective 
‘fas of August 15, 1956’ which was after the gross receipts 
herein were received by appellant (fiscal year ending June 
30, 1956) and before payment of the tax claimed herein was 
‘‘due’’? (September 1956). If the words of the repealing 
statute are applied literally, there was no tax statute on 
the books at the time the tax was assessed (September 4, 
1956), at the time payment of the tax was due (September, 
1956), at the time the lien first could have arisen (October 
1, 1956) or at the time appellees sought to collect the tax 
herein by levy and distraint against the property of appel- 
lant (December 6, 1956). Moreover, under identical facts, 
this Court has held that the repeal of the District of Colum- 
bia gross receipts tax under such circumstances extinguished 
all possible liability for any payment which might have been 
‘‘due’’ after the effective date of the repeal. Dvéstrict 
of Columbia v. Glass, supra; American Security & Trust 
Company v. District of Columbia, supra. Appellant is, 
accordingly, not liable for the tax claimed herein, and, as 
will be shown in the following point, such result was spe- 
cifically intended by Congress when it repealed the gross 
receipts tax by the Act of July 24, 1956, supra. 
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(B) Congress intended the Act of July 24, 1956, 
specifically to exempt appellant from the tax claimed 
herein 


Repeal of the tax ‘‘as of August 15, 1956’ prior to the 
date on which payment was due has, as shown above, the 
effect under the law of the District of Columbia of extin- 
guishing all possible liability for the tax claimed herein. 
Such result follows from the literal application of the words 
used by Congress in repealing the tax ‘‘as of August 15, 
1956.’’ These words are evidence of the intent of Congress 
specifically to relieve appellant of all possible liability for 
any gross receipts taxes which might otherwise have become 
due on or after that date. Further evidence of this Con- 
¢ressional intent may be found in the legislative history 
of the Act of July 24, 1956, supra. 

The Act of July 24, 1956, granting appellant a franchise 
to operate the street railroad and bus services in the Dis- 
trict of Columbia, was the product of long negotiations and 
conferences between O. Roy Chalk, president of appellant, 
members of the Conference Committee of the Congress, and 
officials of the District of Columbia government. The fran- 
chise was treated both by Congress and by Mr. Chalk as an 
agreement, in the nature of a ‘‘contract’’ between the Dis- 
trict government and appellant (Congressional Record, 
Daily Edition, July 19, 1956, p. 12,372). Such treatment 
was consistent with the well-established law that a tax 
exemption in a franchise is a contractual commitment 
between the franchise holder and the granting government. 
Gordon v. Appeal Tax Court, 44 U. S. 133 (18435). 

At the time of the negotiations which resulted in the Act 
of July 24, 1956, the District government and Congress had 
been seeking for more than a year without success to find a 
satisfactory private operator to acquire the assets necessary 
to run the transit system in the District of Columbia and 
to undertake the substantial obligations and the special new 
responsibilities which they sought to impose upon such an 
operator. Such obligations and responsibilities included 
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a commitment to convert the street railroad operations of 
the District of Columbia to all bus operations within a 
short period of time at the cost of many millions of dollars. 
Section 7, Act of July 24, 1956, supra (Appendix, p. 40, 
infra; see J. A. 30-36). 

In order to induce a private operator to undertake 
such commitments and because of the progressively worsen- 
ing economic outlook for transit systems generally through- 
out the United States and particularly in the District of 
Columbia, Congress and the District government recognized 
that they would have to, and they did, offer to grant such 
an operator broad tax concessions and exemptions. (J. A. 
30-36; 39-41; 43). 

One of the most important tax exemptions offered by 
Congress to a private operator was an exemption from all 
gross receipts taxes including the tax involved herein, 
effective immediately upon commencement of operations 
by the new operator. Such a gross receipts tax exemption 
was proposed for Capital Transit Company by the House 
of Representatives which adopted a bill as late as May 17, 
1956, which would have returned to Capital Transit Com- 
pany its franchise and charter (Sec. 3(a), H. R. 8901, 
84th Cong. 2d Sess.). 


In adopting the gross receipts tax exemption for Capital 
Transit Company in H. R. 8901, the House of Represen- 
tatives indicated that it intended the exemption to be appli- 
cable to all gross receipts taxes which Capital Transit 
Company was obligated to pay on the date of such bill or 
at any time thereafter. The House Committee Report 
described the exemption in H. R. 8901 as follows (H. Rep. 
No. 2034, 84th Cong., 2d Sess. p. 11): 


‘‘Subsection (a) of this section [Section 3 of H. RB. 
8901] would relieve the Capital Transit Co. of the 
obligations to pay the 2 percent gross receipts tax 
it is now required to pay. On an annual basis, the 
gross receipts tax paid by the company is in the 
neighborhood of $450,000.’? [Emphasis supplied.] 


18 


Use of the word ‘‘now’’ in the House Committee Report 
indicates that the gross receipts tax exemption was intended 
to exempt Capital Transit Company immediately from all 
gross receipts taxes, which would include the tax claimed 
herein. 

Instead of returning the franchise and charter to Capital 
Transit Company as had been proposed in the House bill, 
Congress granted the franchise to appellant by the Act of 
July 24, 1956, and granted appellant the identical gross 
receipts tax exemption which had been proposed for Capital 
Transit Company in the bill passed by the House (H. R. 
8901). The Conference Committee Report on the Act of 
July 24, 1956, specifically states that the tax exemptions, 
including the gross receipts tax exemption contained in 
Section 8 of that Act, are ‘‘the same exemptions’’ as were 
proposed for Capital Transit Company in Section 3 of H. R. 
8901 as it passed the House (H. Conf. Rep. No. 2751, 84th 
Cong. 2d Sess., p. 14). 

The intent of Congress to exempt appellant immediately 
from the gross receipts tax claimed herein is further borne 
out by the language of the Conference Committee Report 
on the tax exemption provisions of the Act of July 24, 1956. 
That Report describes the gross receipts tax exemption 
granted to appellant and its effective date as follows (H. 
Conf. Rep. No. 2751, supra, at p. 18): 


‘‘Subsection (a) of Section 8 of the conference sub- 
stitute relieves the Corporation of the obligation to 
pay the 2 percent gross receipts tax which under 
existing law it would be required to pay upon com- 
mencement of its operations in the District of Colum- 
bia.’’ (Emphasis supplied.) 


The tax involved herein is the only tax which appellant 
could have been ‘‘required to pay upon commencement of 
its operations in the District of Columbia’’. In the absence 
of repeal or of an exemption, appellant would not have 
been required to pay any gross receipts tax measured by 
its first year’s gross receipts until the second year of its 
operations, at which time such tax at the earliest, would 
have been due and payable. The only tax which appellant 


Py OA. 
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could have been required to ‘‘pay’’ immediately ‘‘upon com- 
mencement of its operations’’ was the tax claimed herein, 
from which Congress indicated it specifically intended to 
relieve appellant. H. Conf. Rep. No. 2751, supra. 

Prior to the Act of July 24, 1956, the books of account 
of Capital Transit Company showed the tax claimed herein 
as a current liability (J. A. 47). The balance sheet of Capital 
Transit Company of May 31, 1956 showing the tax as such 
a current liability was a part of the record which the Con- 
ference Committee had before it when it chose the above- 
quoted language to describe the exemption in its Conference 
Report.? Congress was aware that the tax described in 
that balance sheet was the only tax which appellant could 
possibly have been required to ‘‘pay’’ immediately ‘‘upon 
commencement of its operations.’? The clear meaning of 
the words of the Conference Committee Report relieving 
appellant of all obligations for gross receipts taxes which 
it would otherwise have been required to pay immediately 
upon commencement of operations is further evidence of 


2The practice of showing the gross receipts tax as a current 
liability had been followed by Capital Transit Company for many 
years prior to August 14, 1955, the date on which Congress enacted 
into law the statute which revoked the franchise and charter of 
Capital Transit Company effective as of one year later. During 
the months following the enactment of the 1955 Act, Capital Transit 
Company gave consideration to eliminating the gross receipts tax 
as a current liability since there was serious doubt on the part of 
its officers as to whether it would be liable for the tax (J. A. 69-70). 

After the Act of July 24, 1956, became law, Price Waterhouse 
& Co. audited and closed the books of account of Capital Transit 
Company and changed the nature of the tax as of the closing 
entries, August 14, 1956, from a current liability to a reserve for 
a disputed local tax (J. A. 70-71). 

The lower court was in error in its view (J. A. 197-198) that 
the early treatment of the tax as a current liability by Capital 
Transit Company was an admission by it that it was liable for 
the tax. The current liability entry merely followed the practice 
of prior years and was changed by Capital Transit Company and 
by Price Waterhouse & Co. on the date Capital Transit Company 
ceased to operate under its old franchise. 

The question of whether Capital Transit Company was itself 
liable as of August 14, 1956 for the gross receipts tax claimed herein 
apart from the effect of the repealing provisions of the Act of July 
24, 1956, is discussed at greater length in Point II, infra. 
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the intent of Congress specifically to exempt appellant from 
the tax claimed herein. 

The legislative history of the gross receipts tax exemp- 
tion provisions of the Act of July 24, 1956, together with 
the plain meaning of the words used by Congress in repeal- 
ing the tax, show that Congress intended to exempt appel- 
lant specifically from the gross receipts tax claimed herein. 
The District Court erred in construing Section 8 (a) of the 
Act of July 24, 1956, so as to distort the meaning of the 
words used by Congress in repealing the tax and so as to 
frustrate the expressed intent of Congress to exempt appel- 
lant from the tax claimed herein. 


POINT II 


APART FROM REPEAL, APPELLANT IS NOT 
LIABLE FOR THE TAX BY REASON OF ITS 
ASSUMPTION OF THE LIABILITIES OF CAPITAL 
TRANSIT COMPANY IN EXISTENCE ON AUGUST 
15, 1956, BECAUSE ON THAT DATE CAPITAL 
TRANSIT COMPANY WAS NOT LIABLE 


(A) Capital Transit Company was not liable for 
the tax on August 15, 1956, because payment of the 
tax was not then due, the tax had not then been assessed 
and no lien therefor had then arisen 


The lower court and appellees claim appellant is liable 
for the tax herein solely because appellant assumed the 
liabilities of Capital Transit Company in existence on 
August 15, 1956. Their claim is based upon the provisions 
of Section 14 of the Act of July 24, 1956, which provides 
as follows (Appendix, p. 42, infra): 

*‘Sec. 14. The Corporation [appellant], at the 
time it acquires the assets of Capital Transit Com- 
pany, shall become subject to, and responsible for, 
all liabilities of Capital Transit Company of what- 
ever kind or nature, known or unknown, in existence 
at the time of such acquisition * * *.?? [Emphasis 
supplied. ] 





21 


Appellant has shown above (Point I, supra) that 
the repeal of the gross receipts tax ‘‘as of August 15, 1956”’ 
extinguished all possible liability for the tax claimed herein, 
including the alleged liability of Capital Transit Company. 

Even if, however, the tax had not been repealed as of 
August 15, 1956, there was no liability ‘‘in existence’’ on 
the part of Capital Transit Company on August 15, 1956, 
and appellant accordingly assumed no such liability on that 
date. There was no liability on the part of Capital Transit 
Company as of that date because payment of the tax was 
not then due. The tax had not been assessed and no lien 
therefor could have risen against Capital Transit Company 
until after that date. 

It is well-established law that the liability for a tax does 
not arise until the tax is due and until the date when a 
statutory lien attaches. Clapp v. Mason, 94 U.S. 589 (1877). 

In the instant case, payment of the tax was not due until 
the month of September 1956. (Act of July 3, 1926, c. 759, 44 
Stat. 833, D. C. Code, 1951 ed., Supp. IV, Title 47, §1209.) 
No statutory lien for the tax in the instant case could pos- 
sibly have arisen until after the tax was delinquent and in 
arrears, which date was, at the earliest, October 1, 1956. 
(Act of August 17, 1937, c. 690, 50 Stat. 674, D. C. Code, 
1951 ed., Title 47, §1406.) Cobb v. United States, 84 App. 
D. C. 228, 172 F. 2d 277 (1949); Commissioner v. Rust’s 
Estate, 116 F. 2d 636 (4th Cir. 1940). 

Moreover, it has been specifically held by this Court 
that no liability for a tax can arise in the District of Colum- 
bia prior to the proper assessment of the tax. Tumulty v. 
District of Columbia, 69 App. D. C. 390, 102 F. 2d 254 
(1939) ; Trustees of St. Paul Methodist Episcopal Church 
South v. District of Columbia, 94 App. D. C. 78, 212 F. 2d 
244 (1954). In the instant case, the assessment of the tax 
was not made until September 4, 1956, twenty-one days 
after appellant’s assumption of liabilities. 

It follows from the above cases that there was no 
liability for the tax ‘‘in existence’’ on August 15, 1956 on 
the part of either Capital Transit Company or appellant. 
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The lower court erred in finding that a liability for the 
tax herein arose as the gross receipts were earned by 
Capital Transit Company (J. A. 196-197). There is no 
basis in law for this erroneous conclusion of the lower court. 


(B) Capital Transit Company was not liable for 
the tax on August 15, 1956, because the tax is prospec- 
tive upon the privilege of doing transit business and 
Congress deprived it of the privilege of doing such 
business after August 14, 1956 


The tax claimed herein was imposed upon ‘‘each com- 
pany operating a street railroad or both a street railroad 
and bus services in the District of Columbia.’’ Act of July 
1, 1902, as amended, supra. The tax is prospective in nature 
and upon the privilege of doing business in the fiscal year 
in which it is assessed and in which payment of it is due, 
which, in the instant case, is fiscal year ending June 30, 
1957. By the Act of August 14, 1955, supra, Congress 
unilaterally revoked and repealed the franchise of Capital 
Transit Company as of one year later, August 14, 1956, 
and compelled Capital Transit Company to cease, as of 
that date, its operations of street railroad and bus services 
in the, District of Columbia. Capital Transit Company 
was accordingly not a company covered by the taxing stat- 
ute after August 14, 1956. 

The prospective nature of the franchise tax on gross 
receipts herein is shown by the history of the taxing statute, 
by the opinions of this Court construing the statute, by the 
unconstitutionality of construing this tax retroactively, by 
the established rule of statutory construction that tax stat- 
utes be construed prospectively, and by the administrative 
interpretation and application of the statute. 

The first gross receipts tax in the District of Columbia 
was imposed by the Act of October 1, 1890, c. 1246, 26 Stat. 
629. This was an Act to provide for the incorporation of 
trust, loan, mortgage and certain other special types of 
corporations. Section 16 of the Act required every corpo- 





23 


ration organized thereunder to make a report annually 
within twenty days after the 1st of January of each year 
stating the corporation’s gross receipts for the year ending 
December 31 next previous and to ‘‘pay to the District 
of Columbia, in lieu of personal taxes for each next ensuing 
year, one and a half per centum of its gross earnings 
for the preceding year.’’ There cannot be the slightest 
doubt that the tax imposed by Section 16 of the Act of 
October 1, 1890, was a tax for one year measured by the 
gross earnings of the preceding year. 

One of the earliest gross receipts taxes on a railway 
company in the District of Columbia was imposed by the 
Act of February 28, 1891, c. 382, 26 Stat. 790, an act to 
incorporate the Washington & Arlington Railway Company 
of the District of Columbia. Section 3 of that Act provided 
the following tax: 


‘¢Said company shall pay to the District of Columbia 
in lieu of taxes on personal property for the neat 
ensuing fiscal year 4 per centum of its gross earnings 
upon traffic for the preceding year * * *.’’[ Emphasis 
supplied. ] 


It is clear that the above statute, from which the gross 
receipts tax statute in the instant case is descended, imposed 
the tax on the privilege of doing business ‘‘for the next 
ensuing fiscal year’’ measured by the earnings of the rail- 
way company of the preceding fiscal year. 

The taxing statute at issue in the instant case is the Act 
of July 1, 1902, as amended, supra (Appendix, p. 39, infra). 
This Act followed the statutory pattern of the above- 
described earlier gross receipts tax statutes. In American 
Security & Trust Co. v. District of Columbia, supra, this 
Court made it perfectly clear in its statement of the case 
that the Act of July 1, 1902, as amended, supra, was 
intended by Congress to fit into and follow the statutory 
patterns of the earlier gross receipts tax statutes. Since 
those earlier statutes imposed the gross receipts tax on 
the privilege of doing business ‘‘for the next ensuing fiscal 
year’’ measured by the gross receipts of the preceding 
fiscal year, it follows that the taxing statute in the instant 
case, is similarly prospective in nature. 
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This Court has, moreover, consistently held that the 
gross receipts tax involved herein is a franchise tax for 
one fiscal year measured by the gross receipts of the pre- 
ceding fiscal year. Potomac Electric Power Co. v. Hazen, 
67 App. D. C. 161, 90 F. 2d 406 (1937), cert. denied 302 
U. S. 692, 82 L. Ed. 535, 58 S. Ct. 11 (1937); Potomac 
Electric Power Co. v. Rudolph, 58 App. D. C. 261, 29 F. 2d 
634 (1928), cert. denied 278 U. S. 656, 73 L. Ed. 565, 49 S. 
Ct. 185 (1929); Security Savings € Com. Bank v. District 
of Columbia, 51 App. D. C. 316, 279 Fed. 185 (1922) ; Ameri- 
can Security & Trust Company v. District of Columbia, 
supra; Union Trust Company v. District of Columbia, 
supra. Accordingly, the tax is prospective in nature. 

The prospective nature of the gross receipts tax is also 
shown by the unconstitutionality of construing the tax 
retroactively. In considering the constitutionality of the 
tax, it is necessary to consider its impact in the first year it 
was imposed. If the tax were construed to have been retro- 
active in its first year, it would have been confiscatory and 
unconstitutional. Neild v. District of Columbia, 71 App. 
D. C. 306, 110 F. 2d 246 (1940). In the Neild case this 
Court found that the 1937 District of Columbia Gross 
Receipts Tax, which was almost identical to the one involved 
in the case at bar, operated prospectively only. This Court 
specifically recognized in that case (110 F. 2d 246 at 253) 
that a tax directly upon the gross receipts of a prior year 
would be 


‘*so retroactive and arbitrary as to be confiscatory, 
within the meaning of such decisions as Nichols v. 
Coolidge [274 U. S. 531 (1927)], Untermyer v. 
Anderson [276 U. S. 440 (1928)] and Blodgett v. 
Holden [275 U. S. 142 (1927)].”’ 


The prospective nature of the gross receipts tax herein 
is further borne out by the established rule of statutory 
construction that a tax statute should be construed to oper- 
ate prospectively in the absence of clear, strong and imper- 
ative language commanding otherwise. Neild v. District 
of Columbia, supra. In the Neild case this Court said (p. 
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254) that ‘‘if a double sense is possible, that which rejects 
retroactive operation must be selected.’? This rule of 
statutory construction was again described in very strong 
language by this Court in Transcontinental & Western Air, 
Inc. v. Civil Aeronautics Board, 83 App. D. C. 358, 359, 
169 F. 2d 898, 894 (1948), aff’d 336 U. S. 601 (1949), as 
follows: 


‘<* * * we are met with the almost conclusive pre- 
sumption against power to take retroactive action 
unless Congress plainly specifies such power.”’ 


Moreover, the administrative interpretation and appli- 
cation of the tax also supports the conclusion that the gross 
receipts tax was prospective in nature. In the instant case, 
the Bill sent to Capital Transit Company for the tax herein 
(which was the only notice of assessment ever sent herein) 
was headed ‘‘For Fiscal Year 1957’. The Delinquent 
Notice for the tax claimed herein was similarly headed ‘‘For 
Fiscal Year 1957’? (J. A. 8-11). For many years the Dis- 
trict of Columbia has followed the practice of advising 
taxpayers that the gross receipts tax is ‘‘for’’ the fiscal 
year in which payment is due. This administrative inter- 
pretation and application represent the essence of the tax. 

The history of the taxing statute, the opinions of this 
Court, the unconstitutionality of retroactive interpretation, 
the established rule of prospective statutory construction 
and the administrative practice and application of the tax 
show that the gross receipts tax herein is a franchise tax, 
prospective in nature, upon the privilege of doing business 
in the year in which collected. 

Because the tax herein is prospective in nature and 
because Congress unilaterally revoked and repealed the 
franchise of Capital Transit Company as of August 14, 
1956, Capital Transit Company was not subject to the tax- 
ing statute on August 15, 1956, and was accordingly not 
liable for the tax claimed herein on that date. 

Notwithstanding the above law, the lower court and 
appellees erroneously claim that Capital Transit Company 
is liable for the tax herein by virtue of Columbia National 
Bank of Washington v. District of Columbia, supra. 
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The Columbia National Bank case is inapplicable to the 
instant case and should be limited to its special facts 
because: (1) that case involved a voluntary liquidation 
of the bank, whereas the instant case involved an «nvolun- 
tary discontinuance of business; (2) application of that case 
to the instant case would impute to Congress the confisca- 
tory action of revoking the privileges of the franchise and, 
at the same time, taxing the privileges revoked, which would 
be against the weight of authority; (3) that case is against 
the weight of authority on the nature of the gross receipts 
tax both in the District of Columbia and in other jurisdic- 
tions; and (4) the opinion in that case was equally divided, 
four to four.’ 

In the Columbia National Bank case, the bank volun- 
tarily sold its assets, ceased business operations and went 
into voluntary liquidation. This Court held there that a 
company voluntarily going out of business during one fiscal 
year was required to pay a tax measured by its gross 
receipts of the preceding fiscal year. The ‘‘voluntary’’ 
factor was essential to the holding of this Court in that 
case and this Court made certain to include reference to it 
in the first sentence of its opinion. Jbid. In the instant 
case, however, Congress revoked the franchise of Capital 
Transit Company, thereby compelling it to give up its 
right to operate the transit system and causing it to cease 
business operations involuntarily. 

The holding of the Columbia National Bank case should 
not be applied to the instant case because it would be 
improper to impute to Congress, as appellees would, such 
grossly confiscatory action as the revocation of the privi- 
leges of the franchise and, at the same time, the taxation 
of the privileges revoked. Such a result is not only con- 
fiscatory but is against the weight of authority. Although 
this proposition has not been passed upon before by this 


3 As pointed out in Point I, supra (footnote 1, p. 12, supra), 
the Columbia National Bank case is further distinguishable from 
the instant case because the Columbia National Bank case did not 
a a repeal of the taxing statute or Congressional action of 
any . 
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Court, the weight of authority in such jurisdictions as have 
considered this question is that, where a state has deprived 
the taxpayer of its right to exercise its franchise, the tax- 
payer cannot be compelled to pay a franchise tax on the 
confiscated privileges. Greenfield Savings Bank v. Com- 
monwealth, 211 Mass. 207, 97 N. E. 927 (1912); see also 
Bassett v. Merchants Trust Co., 115 Conn. 364, 161 Atl. 785 
(1932) ; Robinson v. Fidelity Trust Co., 140 Me. 302, 37 A. 
2d 273 (1944); In Re Commercial Safe Deposit Co. of 
Buffalo, 148 Misc. 527, 266 N. Y. Supp. 626 (1933) ; Manu- 
facturers’ & Traders’ Trust Co. v. Commercial Casualty 
Insurance Co., 148 Mise. 604, 266 N. Y. Supp. 624 (1933) ; 
see 84 0. J. S. 284, $144. 

Moreover, the Columbia National Bank case should 
not be considered applicable to the instant case because, 
if it were interpreted as viewing the nature of the gross 
receipts tax as retroactive, it would be against the 
weight of authority in the District of Columbia that 
the nature of the tax is prospective. Potomac Electric 
Power Co. v. Hazen, supra; Potomac Electric Power Co. v. 
Rudolph, supra; Security Savings & Com. Bank v. District 
of Columbia, supra; American Security & Trust Company 
v. District of Columbia, supra; and Union Trust Company 
v. District of Columbia, supra; and in other jurisdictions, 
84 C. J. S. 341, §181; 103 A. L. R. 68-80. 

The holding of the Columbia National Bank case should 
also be limited to its special facts because the opinion of 
this Court in the en banc hearing in that case was divided 
evenly, four to four. As a result of this even division, the 
decision of a single member of the Board of Tax Appeals 
for the District of Columbia fortuitously determined 
whether the opinion of Judge Edgerton or the opinion of 
Judge Prettyman was to prevail and become the law of that 
case. 

Because the gross receipts tax herein is prospective in 
nature and because Congress deprived Capital Transit 
Company of the privilege of doing business on August 14, 
1956, Capital Transit Company was not subject to the taxing 
statute on August 15, 1956, and was accordingly not liable 


28 


for the tax claimed herein on that date. The District Court 
erred in finding that Capital Transit Company was liable for 
the gross receipts tax on August 15, 1956, and further erred 
in finding that appellant assumed such liability. 


POINT III 


APPELLANT IS ENTITLED TO THE PERMANENT 
INJUNCTION AND DECLARATORY JUDGMENT 
REQUESTED HEREIN 


The lower court specifically held that it had jurisdic- 
tion to grant the relief requested by appellant, despite the 
general prohibitory language against the issuance of an 
injunction against the collection of a tax contained in the 
Act of May 16, 1938, ¢. 223, 52 Stat. 375, D. C. Code, 1951 
ed., Tit. 47, §2410; in the Act of August 16, 1954, c. 736, 68A 
Stat. 876, U.S. C. A., Tit. 26, §7421; and in the Act of June 
25, 1948, c. 646, 62 Stat. 932, U.S. C. A., Tit. 28, $1341. 

From this holding, no appeal has been taken. 

The holding is correct and the injunction and the declara- 
tory judgment requested by appellant should be granted. 

The lower court had jurisdiction over the parties and 
the subject matter of this action and accordingly had juris- 
diction to grant the injunction requested by appellant by 
virtue of the Act of February 27, 1877, supra (D. C. Code, 
1951 Ed., Tit. 11, §306); and by virtue of the Act of June 
25, 1948, supra (U.S. C. A., Tit. 28, §1331) ; and it also had 
jurisdiction to grant the declaratory judgment requested 
by appellant pursuant to the Act of June 25, 1948, supra 
(U.S. C. A., Tit. 28, §2201). 

The lower court was correct in holding that the statutory 
provisions which generally prohibit injunctions against the 
collection of a tax do not bar the granting of an injunction 
under the special circumstances of this case. These statutes 
embody the established practice in equity that injunctive 
relief against the collection of a tax is appropriate in such 
special and extraordinary circumstances as exist in the 
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ease at bar. Miller v. Standard Nut Margarine Co., 284 
U. S. 498, 509 (1932) ; see Pearson v. Laughlin, 89 App. D. 
C. 130, 190 F. 2d 658 (1951). 

Five special and extraordinary circumstances exist in 
the instant case, each of which alone has been consistently 
held sufficient to justify an injunction against the collection 
of a tax in the face of the above-described statutes, and each 
of which alone has been consistently held to be a sufficient 
basis for granting a declaratory judgment that appellant is 
not liable for the tax claimed herein. These are: 


(1) The tax claimed herein was non-existent at 
the time of its attempted collection because it was 
repealed and appellant was specifically exempted 
from payment thereof by Congress; 


(2) The tax claimed herein was never assessed 
against appellant and appellant was a ‘‘non-tax- 
payer’’ as a mere transferee from the taxpayer, 
Capital Transit Company; 


(3) The procedures followed by appellees to col- 
lect the tax from appellant deprived appellant of its 
rights of judicial review ; 


(4) The procedures followed by appellees to col- 
lect the tax from appellant subject appellant to a 
multiplicity of suits and to mounting penalties; and 


(5) The seizure and distraint against appellant’s 
property threatened by appellees will cause irrep- 
arable injury to appellant and its property. 


(1) Tax Repealed and Appellant Exempted Therefrom 


Attempted collection of a repealed tax or attempted col- 
lection from a person specifically exempted from payment 
of a tax is so inequitable that the courts have consistently 
granted injunctions and declaratory relief from such collec- 
tion, in spite of the existence of a statute generally prohib- 
iting such relief, and regardless of whether the remedy of 
paying and suing for refund is available, this remedy being 
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considered inadequate under such circumstances. National 
Foundry Co. of New York v. Director of Internal Revenue, 
229 F. 2d 149 (2nd Cir. 1956); Gully v. Interstate Natu- 
ral Gas Co., Inc., 82 F. 2d 145 (5th Cir. 1936), cert. denied 
298 U.S. 688; City of Dallas v. Higginbotham-Bailey-Logan 
Co., 37 F. 2d 513 (5th Cir. 1930) ; Conn v. Ringer, 32 F. 2d 
639 (6th Cir. 1929). It has been similarly held by the 
Supreme Court that an injunction is the appropriate 
form of relief where the taxing statute is inapplicable to 
the object upon which it has been imposed. Miller v. Stand- 
ard Nut Margarine Co., supra. 

In Gully v. Interstate Natural Gas Co., Inc., supra, the 
court granted both an injunction and a declaratory judg- 
ment that the public utility there was not liable for the tax 
there involved. The facts in that case are strikingly simi- 
lar to those in the instant case. There the plaintiff was a 
public utility which had been granted a tax exemption in 
order to induce it to establish and operate a pipeline in the 
state. There, as here, the public utility made substantial 
expenditures in consideration of the tax exemption. In that 
ease, the tax collector defended both the injunction and the 
declaratory judgment motions with the argument that the 
public utility had a statutory right to appeal the collection 
of the tax by payment and by a suit for refund. The court 
in that case found that the public utility did have available 
the right of judicial review afforded by payment and a 
refund suit, but the court specifically held there that such 
remedies were inadequate and inequitable for the public 
utility which had been exempted from the tax. An injunc- 
tion and declaratory judgment were granted to protect the 
public utility and its property from tax proceedings and 
from the collection of a tax ‘‘to which, if it was exempt, it 
was not at all subject.’’ 82 F. 2d 145 at 148. The holding 
in the Gully case, supra, should be applied to the instant 
case and appellant should be granted the injunction and 
declaratory judgment requested herein. 
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(2) Appellant “Non-Taxpayer” and Never Assessed 


It is undisputed in the instant case that the tax claimed 
from appellant has never been assessed against appellant 
or against appellant’s property. This Court has held that 
equitable relief should be granted against the collection 
of a tax which was not properly assessed against the person 
from whom collection was sought. Tumulty v. District of 
Columbia, supra. In the Tumulty case, this Court held that, 
where a tax has not been properly assessed, there is no 
proper basis for the tax and the attempt to collect the tax 
is ‘‘void.’’ (102 F. 2d 254, 259.) In that case, this Court 
went on to observe that, when the assessment itself is void, 
the taxpayer ‘‘may resort to equity relief, without follow- 
ing statutory remedies.’’ (102 F. 2d 254, 264.) The rationale 
of the result reached in the Tumulty case is that tax col- 
lectors such as appellees herein should not be permitted 
to profit by failing to assess the tax and then by hiding 
behind the general prohibition against injunctions. See 
Trinacia Real Estate Company, Inc. v. Clarke, 34 F. 2d 325, 
327 (N. D., N. Y., 1929). 

It is well-established law that one who, like appellant, 
derives its liability, if any, for a tax, not directly by assess- 
ment, but indirectly as a transferee from the person 
assessed, is a ‘‘non-taxpayer’’ and is not prohibited from 
enjoining the collection of such a tax by the general statu- 
tory prohibitions against such an injunction. Shelton v. 
Gill, 202 F. 2d 503 (4th Cir. 1953); Adler v. Nicholas, 166 
F. 2d 674 (10th Cir. 1948); Glenn v. American Surety Co., 
160 F. 2d 977 (6th Cir. 1947); see Pearson v. Laughlin, 
supra. In the instant case, the liability, if any, of appellant 
arises not directly from the taxing statute but from its 
assumption of certain liabilities of Capital Transit Com- 
pany. Appellant is accordingly a ‘‘non-taxpayer’’ within 
the above-cited cases. The lower court properly relied on 
the above line of cases in concluding that it had jurisdiction 
to grant the relief requested herein (J. A. 192). 
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(3) Appellant Deprived of Rights of Judicial Review 


Where a taxpayer has no clear right of judicial review, 
the Supreme Court has held that the taxpayer is entitled 
to an injunction lest he otherwise be deprived of his prop- 
erty without due process of law in a manner which would 
then ‘be clearly unconstitutional. Allen v. Regents of the 
University System of Georgia, 304 U. 8. 439 (1938). 

The Supreme Court has further held that where a tax- 
payer is required to speculate upon his right of judicial 
review, an injunction will be granted. In Davis v. Wakelee, 
156 U. S. 680 (1895), the Supreme Court said (p. 688) : 


‘“‘Tt is a settled principle in equity jurisprudence 
that, if the remedy at law be doubtful, a court of 
equity will not decline cognizance of the suit. [Citing 
cases.] Where equity can give relief plaintiff ought 
not to be compelled to speculate upon the chance of 
his obtaining relief at law.’’ (Emphasis supplied.) 


Where doubt as to right of judicial review has been shown, 
an injunction has been held appropriate many times by the 
Supreme Court since the Davis case, supra. Hopkins v. 
Southern California Telephone Company, 275 U. S. 393 
(1928) ; Union Pacific Railroad Company v. Weld County, 
247 U.S. 282 (1918); Stewart Dry Goods Co. v. Lewis, 287 
U.S. 9 (1932) ; see Atlantic Coast Line R. Co. v. Daughton, 
262 U.S. 413, 425 (1923). 

On December 18, 1956, the lower court granted a tempo- 
rary restraining order against the collection of the tax 
claimed herein and found that (J. A. 18): 


‘‘A doubt exists that the plaintiff [appellant] 
will have a plain, adequate and complete remedy at 
law to dispose of the dispute existing between the 
parties.”’ 


At the hearing before the lower court on February 27, 1957, 
(J. A. 178-180), the Court observed that appellees’ position 
as to the rights of appellant to judicial review indicated 
grave doubt as to appellant’s right to review. 
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The uncertainty created as to the right of appellant 
to judicial review results from the failure of appellees to 
assess against appellant the tax claimed from appellant 
and from the inconsistent positions taken by the District 
of Columbia government in actions appealing improper 
assessments to the Board of Tax Appeals of the District 
of Columbia and in actions in the other courts of the Dis- 
trict to recover illegally-collected taxes. 

The two routine procedures for appealing a tax to the 
Tax Court of the District of Columbia (Act of July 10, 
1952 ec. 649, 66 Stat. 543 and 546, D. C. Code, 1951 ed., Supp. 
V, Tit. 47, §§2403, 2413) may well have been blocked 
for appellant by the failure of appellees to assess the tax 
against appellant. D. C. Code, §47-2403, supra, provides 
that ‘‘any person aggrieved by any assessment by the Dis- 
trict against him’’ may, within 90-days after ‘‘notice of such 
assessment, appeal from such assessment”’ to the Tax Court 
of the District of Columbia. (Emphasis supplied.) The 
specific language of this statute predicates the right to 
appeal upon an assessment ‘‘against’’ the person aggrieved. 
In a recent case, the District of Columbia government 
took the position that the only person who can appeal to 
the Tax Court under the above-quoted provision is the 
person against whom the tax has been assessed. District 
of Columbia v. Fadeley, 98 App. D. C. 176, 233 F. 2d 667 
(1956), cert. denied 352 U.S. 847. 

The failure of appellees to assess against appellant 
the tax claimed herein may well have deprived appellant 
of its right of judicial review under the statutory appeal 
provisions of the District of Columbia. Under similar 
statutory review procedures, such loss of right to appeal 
because of failure of assessment against the taxpayer has 
been held to justify an injunction against the collection 
of the tax improperly assessed. Mason v. Commissioner, 
210 F. 2d 388 (5th Cir. 1954). 

Even if, moreover, appellant were deemed to be a 
*“‘person aggrieved by an assessment’’ under the statutory 
procedure for appeal to the Tax Court of the District of 
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Columbia (D. C. Code, §47-2403), the 90-day statutory 
limitation on appeal expired even before appellant received 
the Delinquent Notice herein on December 6, 1956. The 
Supreme Court has granted an injunction against the col- 
lection of a tax on the ground that the taxpayer’s time to 
appeal the assessment under local procedures had expired, 
leaving the taxpayer without that remedy. Township of 
Hillsborough v. Cromwell, 326 U. S. 620 (1946). 

In an effort to protect its right of judicial review, appel- 
lant offered to pay the tax claimed herein if appellees would 
either assess the tax against appellant or enter into an 
agreement as to appellees’ right of judicial review. 
Appellees refused to agree to either alternative. Since 
the tax claimed herein has concededly never been assessed 
against appellant or against the property of appellant and 
the 90-day period for appeal has, in any event, expired, 
there is substantial doubt that appellant has any right of 
judicial review under D. C. Code, §47-2403, and appellant 
is accordingly entitled to the injunction. 

The above uncertainties apply equally to the statutory 
appeal procedure provided by the Act of July 10, 1952, 
supra, D. C. Code, §47-2403, supra. This statutory appeal 
procedure was apparently intended to grant a taxpayer, 
who has been assessed, the right to pay the tax after 90 
days from the notice of assessment, thereafter to file a claim 
for refund and, if denied, to appeal from such denial to the 
Tax Court of the District of Columbia. This appeal proce- 
dure originated in 1952 and there have been no reported 
eases construing its application to circumstances even 
remotely similar to those of the instant case. Appellant is, 
accordingly, left to speculate whether this statutory appeal 
procedure applies to it since it has never been assessed for 
the tax claimed herein. The Supreme Court has held that 
the absence of interpretation by the highest court of a 
state construing the applicability of a local statutory appeal 
procedure is sufficient ground for enjoining the collection 
of the tax. Union Pacific Railroad Company v. Weld 
County, supra; Hopkins v. Southern California Telephone 
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Company, supra; see Atlantic Coast Line R. Co. v. Daugh- 
ton, supra. 

Another remedy ordinarily available to a taxpayer in 
the District of Columbia is the right to pay the tax under 
protest and file an action at common law to recover the 
tax. The inconsistent positions taken by the District of 
Columbia government in such actions in the past create 
great uncertainty as to whether appellant would have a right 
of review in such an action. In the past, the District of 
Columbia government has taken the position that a tax- 
payer is not entitled to maintain a common law refund 
action on the ground that the statutory procedures for 
appeal to the Tax Court of the District of Columbia are the 
only and exclusive remedy available to such a taxpayer. 
This question was specifically left open in the last consid- 
eration thereof by this Court. Sherwood Brothers, Inc. v. 
District of Columbia, 72 App. D. C. 155, 158, 113 F. 2d 162, 
165 (1940). 

Appellant offered to pay the tax claimed herein if 
appellees would either assess the tax against appellant or 
if appellees would agree that appellant was entitled to a 
right of judicial review under any of the above-described 
procedures. Appellees refused so to agree. Their refusal 
and their statements in the hearing in the lower court (J. A. 
178-180) place appellant in a position where there is serious 
doubt and substantial danger that appellant would be 
deprived of its opportunity for judicial review in the event 
that it were to pay the tax claimed herein without a prior 
assessment. Accordingly, the injunction requested by 
appellant should be granted. 


(4) Multiplicity of Suits and Mounting Penalties 


The multiplicity of suits threatened herein is described 
in detail in the Statement of the Case, supra (pp. 6-7). 

The Supreme Court has held that an injunction against 
the collection of a tax is appropriate in spite of the general 
statutory prohibitions against such an injunction where a 
multiplicity of suits is threatened. Graves v. Texas Co., 
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298 U. S. 393 (1936). It is equally clear that in such a 
case declaratory judgment is appropriate. Air Transport 
Assn. of America v. Brownell, 124 F. Supp. 909 (D., D. C., 
1954). It has also been held that declaratory judgment is 
appropriate to avoid mounting penalties. Ibid. In the 
instant case, penalties on the tax have already mounted 
to $21,128.10 as of May 1957 and they continue to accrue 
at the rate of 1% per month, which amounts to $4,225.62 
per month. To avoid the constantly increasing penalties, 
an injunction and declaratory judgment are proper. 


(5) Irreparable Injury 


Since acquiring the transit system in the District of 
Columbia, appellant has endeavored, at great expense and 
effort, to build good will and a good reputation among the 
public, who are its passengers, in an effort to counter the 
downward trend in the number of passengers who have 
been using the transit system. Appellant has also been 
expending great effort and substantial sums of money to 
overcome certain bad public relations which had developed 
between its predecessor, Capital Transit Company, and 
the public. Appellees’ threat to levy and distrain against 
the property of appellant uniquely and irreparably damages 
the position and relationship which appellant has sought 
to build between itself and the public of the District of 
Columbia. The courts have granted an injunction where 
irreparable damage will result to the good will and other 
intangibles of a person from whom an illegal tax is sought 
to be collected. Midwest Haulers, Inc. v. Brady, 128 F. 2d 
496 (6th Cir. 1942), cert. den. 317 U. S. 662; Hirst & Co. v. 
Gentsch, 133 F. 2d 247 (6th Cir. 1943). 

Additional elements of irreparable injury in this case 
arise out of appellant’s operation of a vital public utility 
service in the District of Columbia. Appellees have 
threatened to seize and sell appellant’s streetcars, buses 
and other properties which are needed in the daily opera- 
tion of the transit system in the District of Columbia. 
Such action could create untold confusion and crises in 
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transportation and traffic in the District. Such seizure 
would further disrupt appellant’s operation so seriously 
as to render virtually impossible the proper accounting 
for loss and damages incurred as a result thereof. The 
loss of working capital alone could seriously interfere with 
appellant’s ability to render improvements to the transit 
system, to the great detriment of the riding public. This 
disruption of public service and resulting injury to the 
riding public is alone a sufficient ground to justify an 
injunction against the collection of the tax herein in spite 
of the general statutory language ordinarily prohibiting 
such an injunction. Alton Railroad Co. v. Railroad Retire- 
ment Board, 16 F. Supp. 955 (D., D. C. 1936). 

As noted above, on December 18, 1956, the lower court 
in granting appellant a temporary restraining order found 
not only that appellant would have otherwise been deprived 
of a plain, adequate and complete remedy at law but also 
found that appellant would otherwise have suffered ‘‘irrep- 
arable injury, loss and damage’”’ (J. A. 18). Thereafter, 
on March 8, 1957, in granting appellant an injunction 
pending appeal, the lower court repeated its earlier finding 
that, unless the injunction were granted, appellant ‘‘may 
suffer irreparable injury’”’ (J. A. 201). From these find- 
ings, appellees have not appealed. 


As found by the lower court, unless appellant is granted 
the injunction and the declaratory judgment requested 
herein, appellant will be deprived of its right of judicial 
review, and will be subjected to substantial and irrepa- 
rable injury. In addition, appellees are endeavoring to 
collect from appellant a non-existent tax which has been 
repealed and from which appellant has been granted a 
specific exemption. Moreover, appellant has never been 
assessed for the tax claimed from appellant herein and 
is, accordingly, a ‘‘non-taxpayer’’ within the cases grant- 
ing an injunction on that basis. Finally, appellant is being 
threatened by the actions of appellees with a multiplicity 
of actions to collect the tax herein and penalties are con- 
tinuing to mount at the rate of $4,225.62 per month. 
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Each of the above elements alone has been shown to 
be sufficient to justify the granting of the injunction and 
declaratory judgment requested herein. Where, as here, 
all these elements exist together in one case, there can 
be no doubt that the lower court was correct in holding 
that it had jurisdiction to grant the relief requested, from 
which holding no appeal was taken. The injunction and 
declaratory judgment requested by appellant should, accord- 
ingly, be granted. 











CONCLUSION 


For all the reasons set forth above, appellant respect- 
fully prays this Court to reverse and set aside the judg- 
ment of the District Court and to enter an order granting 
the summary judgment and declaratory judgment requested 
by appellant. 





Respectfully submitted, 


Harvey M. Spar, 
3600 M Street, N. W., 
Washington 7, D. C. 
Attorney for Appellant 


Washington, D. C. 
Dated: June 1957 


RicHarp C. Matons, 

WiiuM J. Kemer, 

RicHagp L. Orrmncer, 
Of Counsel 
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APPENDIX 
STATUTES INVOLVED 


Act of July 1, 1902, c. 1352, 32 Stat. 619; as amended by 
Act of April 28, 1904, c. 1815, 33 Stat., S. 64; Act of July 
26, 1939, c. 367, 53 Stat. 1107; Act of May 18, 1954, ¢. 218, 
68 Stat. 118, D. C. Code, 1951, ed., Supp. IV, Title 47, Sec- 
tion 1701: 


Each national bank as the trustee for its stock- 
holders, through its president or cashier, and all 
other incorporated banks and trust companies in the 
District of Columbia, through their presidents or 
cashiers, and all gas, electric-lighting, and telephone 
companies, through their proper officers, shall make 
affidavit to the board of personal-tax appraisers on 
or before the 1st day of August each year as to the 
amount of its or their gross earnings or gross 
receipts, as the case may be, for the preceding year 
ending the 30th day of June, and each national bank 
and all other incorporated banks and trust companies 
respectively shall pay to the collector of taxes of the 
District of Columbia per annum 6 percent on such 
gross earnings and each gas company, electric- 
lighting company, and telephone company shall pay 
to the collector of taxes of the District of Columbia 
per annum 4 per centum on such gross receipts, from 
the sale of public utility commodities and services 
within the District of Columbia. And in addition 
thereto the real estate owned by each national or 
other incorporated bank, and each trust, gas, electric- 
lighting, and telephone company in the District of 
Columbia shall be taxed as other real estate in said 
District. Hach company operating a street railroad 
or both a street railroad and bus services in the Dis- 
trict of Columbia shall pay 2 per centum per annum 
on their gross receipts: Provided, That any such com- 
pany operating both a street railroad and bus services 
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shall pay the vehicle-mileage tax for the period 
beginning with the first day of November and ending 
with the last day of June of the year next preceding 
the effective date of this amendatory sentence and 
shall be allowed a credit for any vehicle-mileage tax 
paid in advance for the four-month period beginning 
with the first day of July of the year next succeeding 
July 1, 1954. Each gas, electric-lighting, and tele- 
phone company, and each company operating a street 
railroad or both a street railroad and bus services in 
the District of Columbia, shall pay, in addition to the 
taxes herein mentioned, the franchise tax imposed 
by chapter 15 of this title, and the tax imposed upon 
stock in trade of dealers in general merchandise 
under section 47-1207. 


Act of July 24, 1956, ¢. 669, 70 Stat. 598: 


Sec. 7. The Corporation shall be obligated to 


initiate and carry out a plan of gradual conversion 
of its street railway operations to bus operations 
within seven years from the date of the enactment 
of this Act upon terms and conditions prescribed by 
the Commission, with such regard as is reasonably 
possible when appropriate to the highway develop- 
ment plans of the District of Columbia and the econo- 
mies implicit in coordinating the Corporation’s track 
removal program with such plans; except that upon 
good and sufficient cause shown the Commission may 
in its discretion extend beyond seven years, the 
period for carrying out such conversion. All of the 
provisions of the full paragraph of the District of 
Columbia Appropriation Act, 1942 (55 Stat. 499, 
533), under the title ‘‘Hicnhway Funp, Gasourne Tax 
and Motor Vexuicre Ferss’’, subtitle ‘‘Srreer 
ImpPRoveMENTs’’, relating to the removal of aban- 
doned tracks, regrading of track areas, and paving 
abandoned track areas, shall be applicable to the Cor- 


poration. 
& & e 
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Sec. 8(a) As of August 15, 1956, paragraph 
numbered 5 of section 6 of the Act entitled ‘‘An Act 
making appropriations to provide for the expenses 
of the Government of the District of Columbia for 
the fiscal year ending June thirtieth, nineteen hun- 
dred and three, and for other purposes’’, approved 
July 1, 1902, as amended (D. C. Code, see. 47-1701), 
is amended by striking out the third and fourth 
sentences and inserting in lieu thereof the following: 
‘‘Hach gas, electric-lighting, and telephone company 
shall pay, in addition to the taxes herein mentioned, 
the franchise tax imposed by the District of Colum- 
bia Income and Franchise Tax Act of 1947, and the 
tax imposed upon stock in trade of dealers in general 
merchandise under paragraph numbered 2 of sec- 
tion 6 of said Act approved July 1, 1902, as 
amended.”’ 

(b) Notwithstanding subsection (a) of this sec- 
tion, the Corporation shall be exempt from the fol- 
lowing taxes: 

(1) The gross sales tax levied under the District 
of Columbia Sales Tax Act; 

(2) The compensating use tax levied under the 
District of Columbia Use Tax Act; 

(3) The excise tax upon the issuance of titles to 
motor vehicles and trailers levied under subsection 
(j) of section 6 of the District of Columbia Traffic 
Act of 1925, as amended (D. C. Code, sec. 40-603 (j) 
(4)); 

(4) The taxes imposed on tangible personal prop- 
erty, to the same extent that the Capital Transit 
Company was exempt from such taxes immediately 
prior to the effective date of this section under the 
provisions of the Act of July 1, 1902, as amended; and 

(5) The mileage tax imposed by subparagraph 
(b) of paragraph 31 of section 7 of the Act approved 
July 1, 1902, as amended (D. C. Code, sec. 47-2331 


(b)). 
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Sec. 14. The Corporation, at the time it acquires 
the assets of Capital Transit Company, shall become 
‘subject to, and responsible for, all liabilities of Capi- 
tal Transit Company of whatever kind or nature, 
known or unknown, in existence at the time of such 
acquisition, and shall submit to suit therefor as 
though it had been originally liable, and the creditors 
of Capital Transit Company shall have as to the 
Corporation all rights and remedies which they would 
' otherwise have had as to Capital Transit Company: 
| Provided, however, That the Corporation shall not be 
liable to any dissenting stockholder of Capital 
Transit Company for the fair value of the stock of 
_any such stockholder who shall qualify to be entitled 
to receive payment of such fair value. No action or 
_ proceeding in law or in equity, or before any Federal 
or District of Columbia agency or commission, shall 
abate in consequence of the provisions of this section, 
but such action or proceeding may be continued in the 
_name of the party by or against which it was begun, 
except that in the discretion of the court, agency, or 
commission the Corporation may be substituted for 
the Capital Transit Company. In any and all such 
actions or proceedings, the Corporation shall have, 
and be entitled to assert, any and all defenses of 
every kind and nature which are or would be avail- 
able to Capital Transit Company or which Capital 
Transit Company would be entitled to assert. 
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QUESTIONS PRESENTED 


In the opinion of the appellees, the questions presented 
are: 


1. Was not the district court correct in refusing to en- 
join appellees from collecting from appellant a gross re- 
ceipts tax where the Congress of the United States has 
specifically provided by statute that no suit shall be filed 
to enjoin the collection by the District of Columbia of any 
tax, where it was not clear beyond doubt that appellant 
was not liable for such tax, where appellant will not suffer 
any irreparable injury, where a multiplicity of suits will 
not arise from such refusal, and where appellant has a plain, 
adequate and complete remedy at law? 


2. Was not the district court correct in holding that 
Capital Transit Company’s liability for a gross receipts 
tax, based on its gross receipts for the period July 1, 1955 
to June 30, 1956, was valid and subsisting on August 15, 
1956, although payment of such tax was not due until later? 


3. Was not the district court correct in holding that the 
liability of Capital Transit Company to pay the tax on its 
gross receipts earned during the year ending June 30, 1956, 
was not abrogated by the repeal of the tax statute ‘‘as of 
August 15, 1956’’, but that such liability still subsists? 


4. Was not the district court correct in deciding that, 
pursuant to Sec. 14 of the Act of July 24, 1956, which granted 
appellant its franchise, appellant has become subject to, 
and responsible for, the liability of Capital Transit Com- 
pany to pay the tax on gross receipts earned by it during 
the year ending June 30, 1956? 
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COUNTER-STATEMENT OF THE CASE 


The Capital Transit Company, predecessor to D. C. 
Transit System, Ine., was formed in 1933 as a result of 
the merger of the Capital Traction Company and the 
Washington Railway and Electric Company (see Joint 
- Resolution To authorize the merger of street-railway cor- 
' porations operating in the District of Columbia, and for 
other purposes, approved January 14, 1933, 47 Stat. 752). 
Section 13 of the Joint Resolution of January 14, 1933, 
reads as follows: 
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“‘See. 13. That Congress reserves the right to 
alter, amend, or repeal this resolution, or any 
charter or certificate of incorporation made there- 
under, and any and all rights of franchise created 
by this resolution shall terminate one year fol- 
lowing tts repeal.’’ (Emphasis supplied.) 


The Act of August 14, 1955, ch. 879, 69 Stat. 724, amended 
the Joint Resolution approved January 14, 1933, supra, 
by adding at the end thereof the following section: 


** See. 14. The charter and all rights of fran- 
chise of the Capital Transit Company created by 
this resolution are hereby repealed in accordance 
with the terms of section 13 hereof.’ ”’. 


Under the terms of the franchise created by the Joint 
Resolution approved January 14, 1933, as amended, the 
Capital Transit Company operated a combined street- 
railway and bus transportation system in the District of 
Columbia up to, but not including, August 15, 1956. On 
August 15, 1956, D. C. Transit System, Inc., acquired all 
of the assets of Capital Transit Company and commenced 
operation of a combined street-railway and bus transporta- 
tion system in the District of Columbia under a franchise 
created by Public Law 757, 84th Congress, (70 Stat. 598) 
approved July 24, 1956 (J. A. 3). 

By the provisions of paragraph 1 of Section 6 of the 
Act of July 1, 1902, 32 Stat. 617, ch. 1352, as amended 
(Section 47-1203, D. C. Code, 1951, Supp. V), Capital 
Transit Company was required, on or before August 1, 
1956, to file with the Board of Personal Tax Appraisers 
a return reporting its gross receipts for the period July 1, 
1955 to June 30, 1956. By the provisions of paragraph 5 
of Section 6 of the Act of July 1 , 1902, as amended, supra 
(Section 47-1701, D.C. Code, 1951, Supp. IV), Capital 
Transit Company was required to pay a tax of 2 per 
centum on such gross receipts. 
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On July 1, 1956, James H. Flanagan, Vice President 
and Comptroller of Capital Transit Company, reported 
the gross receipts of the Capital Transit Company in a 
schedule supplied by the Assessor, D.C. That return lists 
the ‘‘Gross Receipts Subject to Tax’’ as $21,128,108.13”’, 
and the return, stating that it is a ‘‘true, correct and com- 
plete return, made in good faith, of taxable gross receipts 
for the period stated’’, was sworn to by Mr. Flanagan on 
July 10, 1956. The name and address on the return is: 


‘““CAPITAL TRANSIT COMPANY 
36th & M Streets, N.W., Washington 7, D.C.’’ 
(J.A. 18, 22, 72-74) 


The Board of Personal Tax Appraisers of the District 
of Columbia thereupon computed the tax on the basis of 
the gross receipts as stated in the return without any de- 
duction, increase or other change in the amount of gross 
receipts as reported by the Capital Transit Company. 
On or about September 1, 1956, a notice of that assessment 
in the form of bills for said tax was mailed to Capital 
Transit Company, at the address stated by that company 
in its tax return (J.A. 21-22, 28). 


By the provisions of Section 5 of the Act of July 3, 
1926, 44 Stat. 833, ch. 759 (Section 47-1209, D. C. Code, 
1951, Supp. V), one-half of the tax on gross receipts of 
Capital Transit Company was payable in the month of 
September, 1956. No payment of this tax was made in the 
month of September, nor has payment been made to this 
date (J.A. 27). 


The Act of Congress approved July 24, 1956, supra, 
granted appellant, D. C. Transit System, Ine., a franchise 
to operate a combined street-railway and bus transporta- 
tion system in the District of Columbia. Section 14 of 
this Act provides, in pertinent part, that D. C. Transit 
System, Ine.— 
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“‘See. 13. That Congress reserves the right to 
alter, amend, or repeal this resolution, or any 
charter or certificate of incorporation made there- 
under, and any and all rights of franchise created 
by this resolution shall terminate one year fol- 
lowing tts repeal.’’ (Emphasis supplied.) 


The Act of August 14, 1955, ch. 879, 69 Stat. 724, amended 
the Joint Resolution approved January 14, 1933, supra. 
by adding at the end thereof the following section: 


‘* *See. 14. The charter and all rights of fran- 
chise of the Capital Transit Company created by 
this resolution are hereby repealed in accordance 
with the terms of section 13 hereof.’ ”’. 

Under the terms of the franchise created by the Joint 
Resolution approved January 14, 1933, as amended, the 
Capital Transit Company operated a combined street- 
railway and bus transportation system in the District of 
Columbia up to, but not including, August 15, 1956. On 
August 15, 1956, D. C. Transit System, Inc., aequired all 
of the assets of Capital Transit Company and commenced 
operation of a combined street-railway and bus transporta- 
tion: system in the District of Columbia under a franchise 
created by Public Law 757, S4th Congress, (70 Stat. 598) 
approved July 24, 1956 (J. A. 3). 

By the provisions of paragraph 1 of Section 6 of the 
Act of July 1, 1902, 32 Stat. 617, ch. 1352, as amended 
(Section 47-1203, D. C. Code, 1951, Supp. V), Capital 
Transit Company was required, on or before August 1, 
1956, to file with the Board of Personal Tax Appraisers 
a return reporting its gross receipts for the period July 1, 
1955 to June 30, 1956. By the provisions of paragraph 5 
of Section 6 of the Act of July 1, 1902, as amended, supra 
(Section 47-1701, D.C. Code, 1951, Supp. IV), Capital 
Transit Company was required to pay a tax of 2 per 
centum on such gross receipts. 
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On July 1, 1956, James H. Flanagan, Vice President 
and Compiroller of Capital Transit Company, reported 
the gross receipts of the Capital Transit Company in a 
- sehedule supplied by the Assessor, D.C. That return lists 
» the ‘‘Gross Receipts Subject to Tax’’ as $21,128,108.137’, 

' and the return, stating that it is a ‘‘true, correct and com- : 
plete return, made in good faith, of taxable gross receipts | 
for the period stated’’, was sworn to by Mr. Flanagan on 

ne July 10, 1956. The name and address on the return is: 


- “CAPITAL TRANSIT COMPANY : 
36th & M Streets, N.W., Washington 7, D.C.’’ 
(J.A. 18, 22, 72-74) 


The Board of Personal Tax Appraisers of the District 
of Columbia thereupon computed the tax on the basis of 
the gross receipts as stated in the return without any de- 
duction, increase or other change in the amount of gross 
receipts as reported by the Capital Transit Company. 
On or about September 1, 1956, a notice of that assessment 
in the form of bills for said tax was mailed to Capital 
Transit Company, at the address stated by that company 
in its tax return (J.A. 21-22, 28). 


By the provisions of Section 5 of the Act of July 3: 
1926, 44 Stat. 833, ch. 759 (Section 47-1209, D. C. Code, 
1951, Supp. V), one-half of the tax on gross receipts of 
a Capital Transit Company was payable in the month of 
September, 1956. No payment of this tax was made in the 
month of September, nor has payment been made to this 
date (J.A. 27). : 
The Act of Congress approved July 24, 1956, supra, : 
granted appellant, D. C. Transit System, Inc., a franchise 
to operate a combined street-railway and bus transporta- 
* tion system in the District of Columbia. Section 14 of 
this Act provides, in pertinent part, that D. C. Transit 
System, Ine.— 


+ 


som * * ot the time it acquires the assets of Cap- 
ital Transit Company, shall become subject to, and 
responsible for, all liabilities of Capital Transit 
Company of whatever kind or nature, known or 
unknown, in existence at the time of such acquisi- 
tion, and shall submit to suit therefor as though it 
had been originally liable, and the creditors of 
Capital Transit Company shall have as to the 
Corporation all rights and remedies which they 
would otherwise have had as to Capital Transit 
Company.“ °°’. 


Pursuant to the provisions of Section 14 of the Act of 
July 24, 1956, the tax not having been paid, the Collector 
of Taxes, D.C., in a letter dated December 6, 1956, served 
notice upon D. C. Transit System, Inc., that 


‘““The law states that I may serve a levy for 
distraint and enforce collection by seizure and 
sale of goods, * * *’’. 


unless within ten days after date of this notice payment 
is made of the present amount of taxes due together with 
statutory penalty (J.A. 9-10). Thereafter, on December 
17, 1956, D. C. Transit System, Inc., filed in the United 
States District Court for the District of Columbia its 
complaint and its motion for a preliminary injunction 
pendente lite (J.A. 2-11). On the same date appellant 
moved for a temporary restraining order pending hearing 
on the motion for a preliminary injunction. The motion 
for a temporary restraining order was granted on Decem- 
ber 18, 1956, and an order was issued enjoining appellees 
from collecting the gross receipts tax in question (J.A. 
18-20). 

The temporary restraining order was conditioned on a 
deposit by appellant of the sum of $217,619.51 with the 
District Court in heu of bond. On January 17, 1957, ap- 
pellees filed a motion to dissolve the temporary restrain- 
ing order and to dismiss the complaint, together with aff- 


vy 
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davits in support thereof (J.A. 20-21). Thereafter, on 
February 21, 1957, appellant filed a motion for summary 
judgment and for declaratory judgment, together with 
affidavits in support thereof (J.A. 29-30). 

After oral argument, the court denied the motions of 
appellant, and, treating the appellees’ motion to dismiss 
the complaint as a motion for summary judgment, granted 
summary judgment in favor of appellees (J.A. 190-201). 
After hearing, and on March 8, 1957, the district court 
entered an order granting appellant an injunction pending 
appeal (J.A. 201-202). 


SUMMARY OF ARGUMENT 


The Congress of the United States has provided by statute that 
no suit shall be filed to enjoin the collection by the District of 
Columbia of any tax. Similar statutes restricting the right of 
courts to enjoin the assessment or collection of taxes due the 
United States have been in force in this country for almost one 
hundred years. Prior to these statutory enactments, equity would 
not, as a rule, enjoin the collection of taxes except in the most 
extraordinary cases. Neither the illegality, invalidity, nor the 
mere unconstitutionality of the taxes involved constitute the 
extraordinary and unusual cimcumstances which must exist to 
warrant the intervention of a court of equity. Even in the rare 
case where such circumstances do exist, the Supreme Court has 
stated that the one who seeks injunctive relief must, in addition, 
bring his case within some recognized head or principle of equity 
jurisdiction, as that its enforcement would cause irreparable in- 
jury or occasion a multiplicity of suits, and that the party has 
no adequate remedy at law. 

In the instant case, the unusual and extraordinary circumstances 
which would warrant the intervention of a court of equity are 
not present. In addition, appellant will not suffer irreparable 
injury since, by its own admission, it is able to pay the tax in 
question, and no seizure of its property need be made. The re- 
fusal to grant injunctive relief will not occasion a multiplicity 
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of suits since, under the circumstances presented herein, the great- 
est number of suits which can possibly arise is two, and, when 
used in this connection, a multiplicity of suits means a great 
number. 

The appellant’s motion for preliminary injunction was prop- 
erly denied because appellant has not just one, but three, plain, 
adequate and complete remedies at law. Appellant could have 
appealed to the District of Columbia Tax Court within ninety 
days from the date of notice of assessment. It can pay the tax, 
file a claim for refund, and, if the claim is denied, appeal there- 
from to the District of Columbia Tax Court within ninety days. 
Lastly, appellant may pay the tax under such circumstances as 
to make the payment involuntary, and file a complaint in the 
United States District Court for the District of Columbia to re- 
cover the tax so paid. There is no longer any doubt as to the 
existence of the common law remedy in the District of Columbia. 

Appellant became subject to, and responsible for, all liabilities 
of Capital Transit Company “of whatever kind or nature” in 
existence on August 15, 1956. Capital Transit Company’s lia- 
bility to pay the gross receipts tax here in question was in exist- 
ence prior to August 15, 1956, even though such taxes were not 
payable until a later date. “Liabilities” is a word of broad mean- 
ing and has been defined by this Court and other courts as em- 
bracing conditional or contingent obligations which may or may 
not in the future result in indebtedness. 

Since Capital Transit Company continued in business for part 
of the fiscal year 1957, the question of whether the gross receipts 
tax is “for” the next ensuing fiscal year or “for” the year in which 
the gross receipts are earned is not presented. This Court, sit- 
ting en banc, agreed that the fact that the taxpayer is not in 
business for the entire fiscal year has no effect upon the taxpayer’s 
liability to pay for that year’s franchise. 

Appellant was well aware of Capital Transit Company’s lia- 
bility for the gross receipts tax here in issue since a reserve fund 
for the payment of such tax at all times appeared on the books 
of the Capital Transit Company, and also appeared on the new 
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books of account opened by appellant on August 15, 1956. It 
being clear that the gross receipts tax liability of Capital Transit 
Company was one of the liabilities assumed by appellant, it fol- 
lows that if Congress had intended to abate an existing tax liabil- 
ity it would have clearly expressed such intention. The language 
of the statute is plain and unambiguous, and no such intention 
can be gleaned therefrom. 

The Act of July 24, 1956, which repealed the gross receipts tax 
on street-railway companies “as of August 15, 1956” is, in accord- 
ance with well-established ruies of statutory construction, to be 
given a prospective application unless the language of the Act 
indicates clearly that it was the intention of the legislature to 
make it apply retroactively. No such language appears in the 
Act of July 24, 1956, and appellant points to none. The repeal- 
ing statute, applied prospectively, has no effect upon the liability 
of Capital Transit Company to pay the tax here involved, such 
liability having attached or accrued prior to repeal. 

In addition, the Act of July 30, 1947, Title 1, Section 109, United 


States Code, is a general savings statute which saves any liability 
incurred under a statute prior to its repeal, and provides that 
the repealed statute shall be treated as still remaining in force 
for the purpose of sustaining any proper action for the enforce- 
ment of such liability. 


ARGUMENT 
I 


PREREQUISITES ESSENTIAL TO GRANTING OF 
INJUNCTION AGAINST THE COLLECTION OF 
TAXES. 


It is an elementary principle of tax law that gov- 
ernment is never relegated to a suit at law in the collection 
of its tax claims. Summary procedures for collection by 
distraint aud levy are the time-honored methods of col- 
lection. The constitutionality of such methods has often 
been questioned but never denied. It is the prerogative 
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of government to require payment of a tax before suit. 
So long as there is a remedy at law to recover the taxes 
paid involuntarily, there is no cause for equity to inter- 
fere except in extraordinary cases. It has been stated 
and restated many times by the Supreme Court of the 
United States that if government were required to bring 
an action at law to compel the payment of taxes in every 
case where the taxpayer disputes his liability, the very 
existence of government, dependent as it is upon such 
taxes for its support, would be threatened. The cases 
which recite the aforementioned principles are numerous; 
the following express the rules enunciated in all. 

In Den v. The Hoboken Land and Improvement Com- 
pany, 59 U.S. (18 How.) 272 ,15 L. Ed. 372, the Supreme 
Court, at page 276, stated: 

‘“The words ‘due process of law,’ were undoubt- 
edly intended to convey the same meaning as the 
words ‘by the law of the land,’ in Magna Carta. 

x * & 

‘*By the common law, the body, lands and goods 
of the King’s debtor were lable to be levied on to 
obtain payment. In conformity with the above 
provision of Magna Carta, a conditional writ was 
framed, commanding the sheriff to inquire of the 
'goods and chattels of the debtor, and if they were 
insufficient, then to extend on the lands. * * * 


‘*Tt is certain that this diversity in ‘the law of 
the land’ between public defaulters and ordinary 
debtors was understood in this country, and en- 

tered into the legislation of the colonies and prov- 
inces, and more especially of the States, after 
the Declaration of Independence and before the 


formation of the Constitution of the United States. 
* * * 
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‘* * * Congress, from an early period, and in 
repeated instances, has legislated in a similar man- 
ner. By the fifteenth section of the ‘Act to lay and 
collect a direct tax within the United States,’ of 
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July 14, 1798, the supervisor of each district was 
authorized and required to issue a warrant of dis- 
tress against any delinquent collector and his 
sureties, to be levied upon the goods and chattels, 
and for want thereof upon the body of such col- 
lector; and failing of satisfaction thereby, upon 
the goods and chattels of the sureties. * * * 


se = * For, though ‘due process of law’ gen- 
erally implies and includes actor, reus, udex, 
regular allegations, opportunity to answer, and a 
trial according to some settled course of judicial 
proceedings, * * * (citing cases) yet, this is not 
universally true. There may be, and we have seen 
that there are cases, under the law of England 
after Magna Carta, and as it was brought to this 
country and acted on here, in which process, in its 
nature final, issues against the body, lands and 
goods of certain public debtors w ithout any such 
trial; * * * 


CCH OM 


It may be added, that probably there are 
few governments which do or can permit their 
claims for public taxes, either on the citizen or the 
officer employed for their collection or disburse- 
ment, fo become subjects of judicial controversy, 
according to the course of the law of the land. 
Imperative necessity has forced a distinction be- 
tween such claims and all others, which has some- 
times been carried out by summary methods of 
proceeding, and sometimes by systems of fines and 
penalties; but always in some way observed and 
yielded to.”* (Emphasis supplied.) 


In the State Railroad Tax Cases, (1875), 92 U.S. 575, 2 
L. Ed. 663, the Supreme Court, at page 613, stated: 


cue HH 


in short, let us suppose that in these and 
many other respects the proceedings were faulty 
and illegal; does it follow that in every such ease 
a court of equity will restrain the collection of the 
tax by injunction, * * * 
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“Tt has been repeatedly decided that neither the 
mere illegality of the tax complained of, nor its 
injustice nor irregularity of themselves, give the 
right to an injunction in a court of equity. * * * 

‘‘The Government of the United States has pro- 
vided, both in the customs and in the internal rev- 
enue, a complete system of corrective justice in 
regard to all taxes imposed by the General Gov- 
ernment, which in both branches is founded upon 
the idea of appeals within the executive depart- 
ments. If the party aggrieved does not obtain sat- 
isfaction in this mode, there are provisions for 
recovering the tax after it has been paid, by suit 
against the collecting officer. But there is no place 
in this system for an application to a court of jus- 
tice until after the money is paid. 

**That there might be no misunderstanding of 
the universality of this principle, it was expressly 
enacted, in 1867, 14 Stat. at L. that ‘No suit for 
the purpose of restraining the assessment or col- 
lection of any tax shall be maintained in any court.’ 
RS., sec. 3224. And though this was intended to 
apply alone to taxes levied by the United States, 
it shows the sense of Congress of the evils to be 
feared if courts of justice could, in any case, in- 
terfere with the process of collecting the taxes on 
which the government depends for its continued 
existence. It is a wise policy. It is founded in the 
simple philosophy derived from the experience of 
ages, that the payment of taxes has to be enforced 
by summary and stringent means against a reluc- 
tant and often adverse sentiment; and to do this 
successfully, other instrumentalities and other 
modes of procedure are necessary, than those 
which belong to courts of justice.’? (Emphasis 
supplied.) 


In Bull v. United States, (1935), 295 U.S. 247, 55 S. Ct. 
695, 79 L. Ed. 1421, the Supreme Court, at page 259, 
stated: 


‘A tax is an exaction by the sovereign, and nee: 
essarily the sovereign has an enforcible claim 
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against every one within the taxable class for the 
amount lawfully due from him. The statute pre- 
scribes the rule of taxation. Some machinery 
must be provided for applying the rule to the 
facts in each taxpayer’s case, in order to ascertain 
the amount due. The chosen instrumentality for 
the purpose is an administrative agency whose 
action is called an assessment. The assessment 
may be a valuation of property subject to taxation 
which valuation is to be multiplied by the statu- 
tory rate to ascertain the amount of tax. Or it 
may include the caleulation and fix the amount of 
tax payable, and assessments of federal estate and 
income taxes are of this type. Once the tax is 
assessed the taxpayer will owe the sovereign the 
amount when the date fixed by law for payment 
arrives. Default in meeting the obligation calls 
for some procedure whereby payment can be en- 
forced. The statute might remit the Government 
to an action at law wherem the taxpayer could 
offer such defense as he had, A judgment against 
hain might be collected by the levy of an execu- 
tion. But taxes are the life-blood of government, 
and their prompt and certain availability an im- 
perious need. Time out of mind, therefore, the 
sovereign has resorted to more drastic means of 
collection. The assessment is given the force of a 
judgment, and if the amount assessed is not paid 
when due, administrative officials may seize the 
dcbtor’s property to satisfy the debt. 


‘*In recognition of the fact that erroneous de- 
terminations and assessments will inevitably occur, 
the statutes, in a spirit of fairness, invariably 
afford the taxpayer an opportunity at some stage 
to have mistakes rectified. Often an administra- 
tive hearing is afforded before the assessment be- 
comes final; or administrative machinery is pro- 
vided whereby an erroneous collection may be re- 
funded; in some instances both administrative re- 
lief and redress by an action against the sovereign 
in one of its courts are permitted methods of resti- 
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tution of excessive or illegal exaction. Thus the 
usual procedure for the recovery of debts is re- 
versed in the field of taxation. Payment precedes 
defense, and the burden of proof, normally on the 
claimant, is shifted to the taxpayer. The assess- 
ment supersedes the pleading, proof and judgment 
necessary in an action at law, and has the force of 
such a judgment. The ordinary defendant stands 
in judgment only after a hearing. The taxpayer 
often is afforded his hearing after judgment and 
after payment, and his only redress for unjust 
administrative action is the right to claim restitu- 
tion.’” (Emphasis supplied.) 

Statutes have been in force in this country for almost 
one hundred years restricting the right of courts to en- 
join the assessment or collection of taxes due the United 
States. And, prior to statutory enactments, equity would 
not, as a rule, restrain or enjoin the collection of taxes 
except in the most extraordinary cases. It has been said 
that such statutes merely announce the former equity rule. 
Miller v. Standard Nut Margarine Co., 284 U.S. 498, 52 
S. Ct. 260, 76 L. Ed. 422. 

Such a statutory prohibition applies to actions involving 
the assessment and collection of District of Columbia 
taxes. The Act of May 16, 1938, 52 Stat. 375, ch. 223. 
(Section 47-2410, D.C. Code, 1951), provides: 

‘*No suit shall be filed to enjoin the assessment 


or collection by the District of Columbia or any 
of its officers, agents, or employees of any tax.’ 


Similar statutes have been enacted in almost every 
state, and Section 1341, Title 28, United States Code pro- 
vides: 


‘*The district courts shall not enjoin, suspend or 
restrain the assessment, levy or collection of any 
tax under State law where a plain, speedy and 
efficient remedy may be had in the courts of such 
State.”’ 





Referring to Section 47-2410, supra, this Court in Pear- 
son v. Laughlin, 89 U.S. App. D.C. 130, 134, 190 F. 2d 658, 
said: 

." * * we may point out that it is a strong ex- 
pression of a long-established policy that the col- 
lection of taxes should not be impeded by judicial 
intervention and the exigencies of litigation.”’ 


Even prior to the enactment of Section 47-2410 of the 
District Code, this Court, applying general equity rules, 
held in Maryland and Virginia Milk Products Associa- 
tion v. Hazen, 66 App. D.C. 136, 85 F. 2d 302, that the 
eourt will not enjoin the collection of taxes where there 
ix an insufficient claim of irreparable injury, and there is 
an adequate remedy at law. 

As this Court said at page 134 of Pearson v. Laughlin, 
supra: 


‘There are, however, well-channelized methods 
for seeking redress against the tax collector. And 
ordinarily relief is obtainable by injunctive pro- 
ceeding only if these other methods are unavail- 
ing.’’ 


Even in those cases where injunctive relief may other- 
wise be proper, the plaintiff is always required to bring 
his ease within some recognized head of equity jurisdic- 
tion, i.e., to prevent a multitude of suits, to prevent imme- 
diate and irreparable injury, or to remove a cloud upon 
real property. The guides were announced by the Supreme 
Court in the case of Dows v. City of Chicago, 78 U.S. (11 
Wall.) 108, 20 L. Ed. 65, wherein the Court, at page 110, 
stated: 


«* * * Tt is upon taxation that the several states 
chiefly rely to obtain the means to earry on their 
respective governments, and it is of the utmost 
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importance to all of them that the modes adopted 
to enforce the taxes levied should be interfered 
with as little as possible. Any delay in the pro- 
ceedings of the officers, upon whom the duty is 
devolved of collecting the taxes, may derange the 
operations of government, and thereby cause seri- 
ous detriment to the public. 

‘‘No court of equity will, therefore, allow tts 
injuntion to issue to restrain their action, except 
where it may be necessary to protect the rights of 
the citizen whose property is taxed, and he has no 
adequate remedy by the ordinary processes of the 
law. It must appear that the enforcement of the 
tax would lead to a inultiplicity of suits, or pro- 
duce irreparable injury, or where the property is 
real estate, throw a cloud upon the title of the 
complainant, before the aid of a court of equity can 
be invoked. In the cases where equity has inter- 
fered, in the absence of these circumstances, it 
will be found, upon examination, that the question 
of jurisdiction was not raised, or was waived.’’ 
(Emphasis supplied.) 


See also Shelton v. Platt, 139 U.S. 591, 11 S. Ct. 646, 35 
L. Ed. 273. 


Again, in Pearson v. Laughlin, supra, this Court, at page 
132, has stated the rule to be: 


_ * * * Tt is clear that before equity may inter- 
vene, the plaintiff in a case such as this must show 
(1) that there is some wrong being committed or 
about to be committed, and (2) that legal remedies 
are inadequate to give protection.’’ 


Mere allegations of irreparable injury are not sufficient 
for the granting of injunctive relief. Shelton v. Platt, 
supra, Dows v. City of Chicago, supra, Union Pacific Rail- 
way Co. v. Cheyenne, 113 U.S. 516, 5 S. Ct. 601, 28 L. Ed. 
1098. In California v. Latimer, 305 U.S. 255, 260, 59 S. Ct. 
166, 83 L. Ed. 159, the Court stated: 
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«“* * * The bill alleges that compliance with the 
regulations would subject the State ‘to great ex- 
pense.’ No supporting detail or specification is 
given. Such a general statement is not an ade- 
quate basis for relief on the ground of irreparable 
damages.’’ 


See also Maryland and Virginia Milk Products Associa- 
tion v. Hazen, supra, where the allegations of irreparable 
injury, although stated more precisely than are stated by 
the plaintiff in the instant case, were held to be insufficient 
as a basis for injunctive relief. 

Hardship alone is not a sufficient basis for the inter- 
vention of equity. California v. Latimer, supra, Reams 
v. Vrooman-Fehn Printing Co., 6 Cir. 1944, 140 F. 2d 237. 
In Markle v. Kirkendall, 267 F. 498, 500, the Court stated: 


‘It may be conceded that in the present case 
great hardship is imposed by demanding that the 
assessment be first paid before an action can be 
brought for its recovery. As much may be said 
for nearly all cases of this character, however, it 
is well understood that the court may not interfere 
with the collection of taxes on the ground of any 
such consideration, if at all.’’ 


In Monge v. Smyth, 229 ¥. 2d 361, the court, at page 366, 
stated: 


‘“One is led by a reading of the transcript to be 
sympathetic with the predicament and straitened 
circumstances in which the enforcement of the col- 
lection of the tax places this aged and infirm tax- 
payer. But hardship to the taxpayer does not 
warrant injunctive relief. 

‘Attempt is made to make it appear that the 
taxing agencies have been overbearing and heart- 
less in enforcing collection of this tax, but it must 
not be overlooked that they are merely performing 
a duty, the omission to perform which would re- 
sult in censure—particularly if inaction resulted 
in loss to the Government.’’ 
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Mere irregularity in the assessment of taxes is not 
cause for the issuance of an injunction, even where such 
iregularity renders the assessment illegal and void. Even 
unconstitutionality of the taxing statute has been held to 
afford no basis for the issuance of an injunction enjoining 
the collection of taxes. Dodge v. Osborn, 240 U.S. 118, 
36 S. Ct. 275, 60 L. Ed. 557; Dodge v. Brady, 240 U.S. 122, 
36 S. Ct. 277, 60 L. Ed. 560; Bailey v. George, 259 U.S. 16, 
42 S. Ct. 419, 66 L. Ed. $16. The court, in Brasier v. 
United States, 229 F. 2d 176, held, at page 177: 


‘*Quite apart from the court’s lack of jurisdic- 
tion of the United States and of the Commissioner 
*** this action to enjoin the collection of income 
taxes is prohibited by Section 3653, Title 26 U.S.C., 
in the absence of extraordinary or unusual situa- 
tions warranting the intervention of a court of 
equity. And, neither the validity nor the consti- 
tutionality of the tax sought to be collected con- 
stitute extraordinary circumstances within the 
meaning of the rule.’’ (Emphasis supplied.) 


In Shelton v. Platt, supra, the Court, at 139 U.S. 598, 
stated: 


‘**It is asserted by counsel that a court of equity 
has jurisdiction to restrain the collection of a tax 
when the tax is wholly illegal and void, and that 
such jurisdiction has been uniformly exercised in 
the federal courts. * * * (Cases cited); but the 
jurisdiction will be found to have rested on other 
grounds than merely the unconstitutionality of the 
taxes involved.’’ (Emphasis supplied.) 
See also Snyder v. Marks, 109 U.S. 189, 3 S. Ct. 157, 27 
L. Ed. 901. 
In Moore v. Miller, 5 App. D.C. 413, 428, the following 
quotation from the opinion of the trial court appears: 


“It is equally familiar law that courts of equity 
are always averse to interfere with the collection 
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of taxes; that they will never attempt to restrain 
the execution of a tax law merely because of the 
illegality, hardship, or irregularity of the tax com- 
plained of; that when even im the exceptional cases 
where a court of equity has entertained a bill to 
restrain the collection of a tax (where it was un- 
authorized by law or assessed on property not 
subject to taxation), special circumstances must 
also appear, bringing the case under some head of 
equity jurisdiction, as that its enforcement would 
cause irreparable injury or occasion a multiplicity 
of suits, and that the party has no adequate rem- 
edy at law.’’ (Emphasis supplied.) 


If a doubt exists as to whether the Collector of Taxes 
was incorrect in taking, or threatening to take, the action 
sought to be enjoined, then there is not a sufficient basis 
upon which to issue an injunction, and the plaintiff should 
be required to pay the taxes and seek his remedy in a 
law court. In such a ease, the court in Markle v. Kirken- 
dall, 267 F. 498, 500, said: 


‘*Whether the property is owned and the busi- 
ness of the Hazelton Manufacturing Company is 
conducted by it as a corporation or as a copartner- 
ship is the question presented. Whatever may be 
the ultimate conclusion, it is evident that the col- 
lector is proceeding against a person within his 
jurisdiction, the Hazelton Manufacturing Com- 
pany, and its property held either as a corpora- 
tion or as a copartnership. Whichever is the fact 
need not be decided here. All that need be said 
is that the matter is in dispute, and it is there- 
fore not clear that the proceeding on the part of 
the commissioner 1s an absolute nullity. Unless it 
clearly so appears, interference by a court of 
equity will not be sanctioned. 

* * he ol * * * 


‘‘And whatever may be said regarding the 
assessment against the person applies with equal 
force to the property against which the collector is 
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proceeding in order to secure the assessment 
made by him. Unless it appears clear beyond 
doubt that the property seized or about to be seized 
is not liable for such assessment, the court will not 
interfere, since the statute includes the collection 
of the tax as well as the assessment in tts inhibi- 
tive mandate.’’ (Emphasis supplied.) 


In Long v. Gray, 130 F. Supp. 194, the court, at page 199, 
stated: 
‘c* * * To justify the exception there must be 
such unusual and extraordinary circumstances as 
to show that under no possibility could the at- 
tempted exaction be held legal. (Emphasis sup- 
plied.) 


The case most cited by courts having before them the 
question of the issuance or denial of an injunction to re- 
strain the collection of taxes is Miller v. Standard Nut 
Margarine Co., 284 U.S. 498, supra. The Supreme Court 
carved an exception out of the plain, broad and sweeping 
language of the statute because of the particular cireum- 
stances in that ease. The reasons for the issuance of the 
injunction in Standard Nut Margarine are discussed by 
the court in Martin v. Andrews, 9 Cir., 1956, 238 F. 2d 
552 where, at page 555, the court stated: 


‘«* = ™ Tnjunctive relief was there granted on a 
showing that the collector was proceeding in de- 
fiance of three district court decisions in which 
it had been determined that the product was not 
taxable; (citing cases) that no effort was being 
made to impose a like tax upon similar products 
being marketed in the same area; and that the tax 
of ten cents a pound would greatly exceed the 
possible margin of profit of three cents a pound, 
so that plaintiff could not possibly have continued 
in business’’. 


In a footnote following this quotation the court states: 
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‘‘This is disclosed in the opinion of the Court 
of Appeals in that case. Miller v. Standard Nut 
Margarine Co., 5 Cir., 49 F. 2d 79. The court 
there said that the action by taxing authorities 
‘was taken in contemptuous disregard of unap- 
pealed from court decisions’; that the basis of the 
claim ‘was so unsubstantial as to be frivolous’; 
and that the holding that the product was tax- 
able ‘was so arbitrary and capricious that it 
amounted to a mere administrative fiat, which, 
in effect was no decision at all.’ At page 84.’’ 


The decision in Standard Nut Margarine was predi- 
cated upon the language appearing at page 510 of 284 U.S. 
reports: 

‘A valid oleomargarine tax could by no legal 
possibility have been assessed against respondent, 
and therefore the reasons underlying § 3224 apply, 
if at all, with little foree.’’ (Emphasis supplied.) 


Even with the extraordinary circumstances present in that 
case, Justices Stone and Brandeis dissented, but none of 
such circumstances is present herein. 





II 


APPELLANT DOES NOT MEET ANY OF THE RE- 
QUIREMENTS ESSENTIAL TO THE GRANTING 
OF AN INJUNCTION AGAINST THE COLLECTOR 
OF TAXES. 








In Argument I above, attempt has been made to out- 
line the essential elements which must be present in any 
case wherein it is sought to enjoin or restrain the assess- 
ment or collection of taxes due the government. As has 
been shown, summary methods for the collection of taxes 
are essential weapons of government. Absent the prompt 
collection of taxes, the very existence of government might 
be in jeopardy. Recognizing the possibility of this result 
if courts were allowed to take jurisdiction over every tax 
ease in which either the amount or the legality of the tax 
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is questioned, Congress has from a very early date con- 
tinuously provided by statutes similar to Section 47-2410, 
D. C .Code, 1951, supra, that ‘‘no suit to enjoin the assess- 
ment or collection of any tax shall be maintained in any 
court.”’ 

Notwithstanding the broad, sweeping, plain language of 
the prohibiting statute, the Supreme Court of the United 
States has announced certain exceptions. In order that 
the statute will retain its original vitality, and in order 
to secure the result which Congress intended by the enact- 
ment of the prohibiting statute, the exceptions should not 
be enlarged beyond those which the Supreme Court has 
approved. 


A. It Is Not Clear Beyond Doubt That The Collector Of Taxes 
Was Incorrect In Taking, Or Threatening To Take, The 
Action Sought To Be Enjoined. 


The rationale of the decisions in Miller v. Standard 
Nut Margarine Co., 284 U.S. 498, supra, Markle v. Kirken- 
dall, 267 F. 498, supra, Long v. Gray, 130 F. Supp. 194, 
supra, is that if a question exists as to the correctness 
or ineorrectness of the collector’s action so that it would 
not be possible to state with absolute sureness that ‘‘under 
no possibility could the attempted exaction be held legal’’, 
then no injunction should issue. It is only in those cases 
where the question involved has previously been decided, 
as in Standard Nut Margavine, or where the circumstances 
are so unusual and extraordinary as to show clearly and 
without a doubt of any kind that the tax is void, that the 
injunction should issue. 

In the instant case, the most that can be said is that the 
question of the ultimate liability of appellant for the tax 
involved presents a rather complex legal question. That 
the answer to this question is not free from doubt is ob- 
vious from the record before this Court. Certainly, it is 
not clear beyond doubt that the Assessor or the Collector 
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or Taxes of the District of Columbia was incorrect in the 
actions attributed to him. 

Pursuant to Section 14 of the Act of July 24, 1956, ap- 
pellant became ‘‘subject to, and responsible for, all la- 
bilities of Capital Transit Company of whatever kind or 
nature, known or unknown, in existence at the time of 
such acquisition, and shall submit to suit therefor as 
though it had been originally liable, and the creditors of 
Capital Transit Company shall have as to the Corporation 
all rights and remedies which they would otherwise have 
had as to Capital Transit Company.’’ Appellant’s prede- 
cessor continued in the operation of the street-railway 
company up to but not including August 15, 1956 (J.A. 3). 
If Capital Transit Company, as of August 15, 1956, was 
liable for the gross receipts tax based upon its gross re- 
ceipts for the preceding year, i.e., for the period July 1. 
1955 to June 30, 1956, then it is clear that D.C. Transit 
System, Ine., assumed this liability by the terms of the 
Act which granted it its franchise. The merits of this 
question will be discussed later in this brief, but for pres- 
ent purposes it suffices that a tax question is here presented 
which cannot readily, and without extensive consideration 
of the merits, be resolved against appellees. For this rea- 
son alone, the suit for injunction should be dismissed. 


B. Appellant Has Failed To Bring Its Case Within Some Prin- 
ciple Of Equity Jurisdiction. 


Even assuming, arguendo, that there is some exceptional 
or extraordinary circumstance in the instant ease which 
would otherwise entitle appellant to injunctive relief, un- 
der the authorities discussed in argument I above, it is 
clear that special circumstances must also appear, bring- 
ing the case under some head or principle of equity juris- 
diction, as, for example, that its enforcement would cause 
irreparable injury or oceasion a multiplicity of suits, and 
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that the party seeking the injunction has no adequate 
remedy at law. 


1. Appellant will not suffer irreparable injury. 


By its own admission, appellant is precluded from argu- 
ing that it will suffer immediate and irreparable injury 
in this case. Paragraph 13(¢) (ili) of the complaint states 
as follows: (J.A. 7) 


“*(iii) Accordingly, a disruption of the transit 
system operations by defendants to collect a tax 
which plaintiff has offered to pay provided judi- 
cial review can be assured, would be uniquely and 
irreparably damaging to plaintiff.”’ (Emphasis 
supplied.) 


The complaint was signed by Harvey M. Spear, attorney 
for appellant, and was sworn to by Mr. O. Roy Chalk, its 
president. At page 3, paragraph (f) of the affidavit of 
Mr. Spear in support of appellant’s motion for prelim- 
inary injunction, the following statement appears: (J.A. 
13) 


“*(f) Plaintiff indicated at said conference that 
it would agree to pay said tax provided said offi- 
cials would stipulate and agree that by the pay- 
ment thereof, plaintiff was not thereby deprived 
of its right to test the legality and validity of the 
collection of said tax in a court of competent juris- 
diction, and provided said officials would agree 
that the defenses described in subparagraphs (c) 
and (d) hereof would be inapplicable to an action 
by plaintiff subsequent to such payment to test 
the legality and validity of the collection of said 
tax.’’ (Emphasis supplied.) 


Similar statements appear at pages 6, 34, and 35 of ap- 
pellant’s brief. 


In California v. Latimer, 305 U.S. 255, supra, the Su- 
preme Court of the United States stated, at page 261: 
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‘c* * * Payment of the tax would not expose the 
State to irreparable injury, since the amount paid 
with interest could be recovered if not due. Pay- 
ment followed by proceedings to recover the 
amount would involve some delay, * * * Such pos- 
sible delay, it is urged, is a special circumstance 
which justifies resort to a suit for an injunction 
in order that the question of liability may be 
promptly determined. If the delay incident to 
such proceedings justified refusal to pay a tax, 
the federal rule that a suit in equity will not lie 
to restrain collection on the sole ground that the 
tax is illegal, could have little application. For 
possible delay of that character is the common 
incident of practically every contest over the 
validity of a federal tax. 

‘¢ * * “ Mere inconvenience to the taxpayer in 
raising the money with which to pay taxes is not 
uncommon, and is not a special circumstance which 
entitles one to resort to a suit for an injunction 
in order to test the validity or applicability of the 
tax. For aught that appears prompt payment of 
the tax and claim of refund would have led to an 
early determination of the liability here contest- 
ed.’” (Emphasis supplied.) 


In Pearson v. Laughlin, 89 U.S. App. D.C. 130, supra, 
this Court said at page 134: 


«c* * * Tf the property is sold, Mr. Laughlin, 
who is the sole plaintiff here, cannot be substan- 
tially injured, as the property sold will still be 
subject to his liens. But more important, the 
property need not be sold. To avoid that result, 
all Mr. Laughlin or Mrs. Keleher need do is pay 
the taxes and costs incurred.’’ (Emphasis sup- 
plied.) 


In view of the above, it is evident that D. C. Transit 
System, Inc., will suffer no irreparable injury. By its 
own admission, it is able to pay the taxes and no seizure 
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of its property need be made. In addition, a reserve fund 
Was set up by Capital Transit Company for the payment 
of the tax in question, which fund, in the amount of $480,- 
244.95 as of August 14, 1956, was reflected on the new 
books of account opened by D. C. Transit System, Inc. 
(J.A. 70-71). Furthermore, appellant, on December 18, 
1956, deposited the sum of $217,619.51 in the registry of 
the United States District Court for the District of Co- 
lumbia, and that court’s order dated March 8, 1957, grant- 
ing appellant an injunction pending appeal, was condi- 
tioned on such sum being retained in the registry of the 
court (J.A. 202). 


2. A multiplicity of suits will not result if the injunction 
is not granted. 


Appellant’s statements contained in pages 6, 35-36 of 
its brief in support of its allegation that a multiplicity of 
suits will arise if the injunctive relief which it seeks is 
not granted are not susceptible of substantiation. Appel- 
lant has laboriously tried to bring itself within this ae- 
knowledged principle of equity jurisdiction, but a multi- 
plicity of suits when used in this connection is intended 
to mean more than two. In Robique v. Lambert, 114 F. 
Supp. 305, aff’d 5 Cir., 1954, 214 F. 2d 3, plaintiff sought 
to enjoin the collection of taxes and alleged that a multi- 
plicity of suits would arise if injunction was denied. The 
court, at page 307, stated: 


** * © Several suits can hardly be called a mul- 
tiplicity. As used in this connection the term 
means a great number. * * *?’, 


The greatest number of suits which can possibly result 
in the circumstances of this case is two. The first ease 
would present the question of appellant’s liability for the 
tax assexsed on the basis of the gross receipts of the Cap- 
ital Transit Company from its operations for the period 
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July 1, 1955 to June 30, 1956. The second possible suit 
would present the question of appellant’s liability for the 
tax based upon the gross receipts of the Capital Transit 
Company derived from its operations for the period July 
1, 1956 up to but not including August 15, 1956. 


III 


APPELLANT HAS PLAIN, ADEQUATE AND COMPLETE 
REMEDIES AT LAW. 


There are several methods available in the District of 
Columbia by which an aggrieved taxpayer may secure 
review of an alleged illegal assessmeut of taxes against 
him. 


A. Appeal To The District Of Columbia Tax Court. 


Appellant is clearly entitled to all rights of appeal which 
Capital Transit Company would have had in any case of 


an assessment of taxes liability for which was assumed 
by D.C. Transit System, Inc., in accordance with the Act 
of July 24, 1956, supra. Section 14 of said Act specifically 
states, in pertinent part, as follows: 


“ee * * In any and all such actions or proceed- 
ings [any action or proceeding in law or in equity, 
or before any Federal or District of Columbia 
agency or commission], the Corporation shall 
have, and be entitled to assert, any and all de- 
fenses of every kind and nature which are or 
would be available to Capital Transit Company 
or which Capital Transit Company would be en- 
titled to assert.”’ 


Under the foregoing provision, appellant is entitled to 
pursue any remedy Capital Transit Company may have 
against the assessment here in issue. One 6f Capital 
Transit Company’s remedies as provided by Section 8 of 
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the Act of May 16, 1938, ch. 223, 52 Stat. 371, as amended, 
(See. 47-2403, D. C. Code, 1951, Supp. V) is an appeal 
to the District of Columbia Tax Court within 90 days after 
the notice of assessment. Payment of the tax is, by 
statute, prerequisite to such an appeal. That D. C. Transit 
System, Inc., is the ‘person aggrieved’’ by this assess- 
ment is clear, since it must pay the tax. In District of 
Columbia v. Fadeley, 98 U.S. App. D.C. 176, 233 F. 2d 
667, 669, decided June 7, 1956, certiorari denied 352 U.S. 
847, cited by the appellant in its brief, this Court stated: 


‘*The residuary legatee has paid the tax and 
since the tax veduces the amount which he will 
receive under the will, he is the one whose ‘indi- 
vidual interests are directly and personally af- 
fected’ by the assessment and is thus the ‘person 
aggrieved’ by the assessment.* ** Although the 
tax was technically not assessed against the re- 
siduary legaiee, for all practical purposes the 
assessinent was against him and, therefore, he 

can appeal under this statute.’’ (Emphasis sup- 
plied.) 


B. Appeal To The District of Columbia Tax Court From A 
Denial Of Refund. 


Under the provisions of Section 4 of the Act of July 
10,1952, ch. 649, 66 Stat. 546 (Sec. 47-2413, D.C. Code, 
1951, Supp. V), appellant, to secure a review by the Dis- 
trict of Columbia Tax Court, need only pay the tax in 
question, apply for a refund in accordance with the pro- 
visions of Sec. 47-2413, and, if refund is denied, appeal 
therefrom to the Distriet of Columbia Tax Court within 
90 days. Section 47-2413, supra, states, in pertinent part, 
as follows: 


‘*(a) Where there has been an overpayment of 
any tax, the amount of such overpayment shall be 
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refunded to the taxpayer. No such refund shall 
be allowed after two years from the date the tax 
is paid unless before the expiration of such period 
a claim therefor is filed by the taxpayer. * * * 
If the Assessor disallows all or any part of the 
claim for refund, he shall send to the taxpayer 
by registered mail a notice of such disallowance. 
Within ninety days after the mailing of the notice 
of disallowance, if the claim is acted upon within 
six months after the filing thereof, or within ninety 
days after the termination of such six months’ 
period, if the claim is not acted upon within such 
period, the taxpayer may appeal to the Board, 
in the same manner and to the same extent as set 
forth in sections 47-2403 and 47-2404: * * *’’. 


This remedy is clear and in itself would be a plain, ade- 
quate and complete remedy available to the plaintiff, since 
the District of Columbia Tax Court has specifie authority 
under Section 47-2403 of the Code to cancel the assess- 
ment in its entirety. 


C. The Common Law Remedy. 


The plaintiff, upon payment of the tax in question, 
under conditions which make such payment involuntary, 
may file suit in the United States District Court for the 
District of Columbia to recover the tax so vaid. There 
is no longer any doubt as to the existence of such com- 
mon law remedy in the District of Columbia. Moore v. 
Miller, 5 App. D.C. 413, 429, Blanks v. Hazen, 66 App. D.C. 
118, 85 F. 2d 284, Maryland and Virginia Milk Products 
Association v. Hazen, 66 App. D.C. 136, supra, District of 
Columbia v. American Security and Trust Company, 92 
U.S. App. D.C. 33, 202 F. 2d 21. 


In Lindner v. District of Columbia, 32 A. 2d 540, the 
Municipal Court of Appeals for the District of Columbia 
held, after an exhaustive examination of all the author- 
ities, including Acts of Congress and pertinent decisions 
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of this Court, that a common law suit for recovery of taxes 
paid under duress is maintainable in the District of Co- 
lumbia, and specifically held that the statutory remedy of 
appeal to the District of Columbia Tax Court was not an 
exclusive remedy. The court, in that case, at page 543, 
Note 13, stated as follows: 
‘The Act of May 16, 1938, creating the Board 
of Tax Appeals, authorized a survey and study of 
‘the entire tax structure of the District of Colum- 
bia. The published study, dated January 13, 1939, 
(76th Congress, 1st Session, House Document No. 
108) at page 23, states: ‘Althought it has not been 
definitely settled, it appears that the Board has con- 
current jurisdiction with the District Court of the 
United States for the District of Columbia. Suits 
to recover taxes paid may also be instituted in the 
District Court. The Board of Tax Appeals is 
merely a quasi-judicial body established for the 
convenience of the taxpayer in these matters. In 
cases Where 90 days have expired and appeals 
can therefore not be taken to the Board, the tax- 
payers still have recourse to the District Court 
of the United States for the District of Colum- 
bia.’ ”’ 

Appellant’s sole contention in this regard is that the 
District of Columbia authorities will not give it any assur- 
anee that they will not raise these jurisdictional issues, al- 
though appellant has agreed to pay the tax in question if it 
gets such assurance. This argument is entirely without 
merit. It presumes that such an agreement on the part of the 
District of Columbia would confer jurisdiction on a court 
where none may exist. If the court in which appellant 
chooses to file its aciion has no jurisdiction, no agree- 
ment entered into between the attorneys for the appel- 
lant and the attorneys for the appellees would be effee- 
tive to confcr jurisdiction upon that court. It appears to 
be plain, however, that all of the remedies discussed above 
are available to appellant. 
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IV 


APPELLANT IS LIABLE FOR THE TAX BY REASON OF 
ITS ASSUMPTION OF THE LIABILITIES OF CAPI- 
TAL TRANSIT COMPANY IN EXISTENCE ON 
AUGUST 15, 1956, BECAUSE ON THAT DATE 
CAPITAL TRANSIT COMPANY’S LIABILITY FOR 
THE TAX WAS IN EXISTENCE. 


Pursuant to Section 14 of the Act of July 24, 1956, 
supra, appellant became ‘‘subject to and responsible for, 
all liabilities of Capital Transit Company of iwhatever 
kind or nature, known or unknown, in existence’’? on Au- 
gust 15, 1956. Point II of appellant’s brief is to the effect 
that there was no lability ‘‘in existence’? on the part of 
Capital Transit Company on August 15, 1956, and apypel- 
lant accordingly assumed no such liability on that date. 
Appellant’s theory is predicated on the fact that as of 
August 15, 1956, payment of the tax here invoived was 
not then due. 

Appellees submit that Capital Transit Company's labil- 
ity for payment of the tax in question arose long prior to 
August 15, 1956. Liability for the tax arose on the first 
day of the preceding fiscal year when it continued to exer- 
cise the privilege granted to it by Congress to operate a 
street-railway and bus system in the District of Columbia. 
Liability for a tax based upon the gross receipts for the 
preceding fiscal year attached as such gross receipts were 
earned. True, the administrative procedure of assessment 
and collection remained, and payment was not yet due, but 
it was ‘fas certain to become due as anything in life.’* 
Shepard v. Commissioner of Internal Revenue, infra. Ap- 
pellant argues that liability for a tax does not arise until 
the tax is due, and relies on the decision of the Supreme 
Court in Clapp v. Mason, 94 U.S. 589. In that ease the 
Court was called upon to decide when a tax was payable 
according to the provisions of a United States statute im- 
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posing a tax, which was later repealed, upon legacies and 
successions. The question was whether certain remainder- 
men beeame subject to tax at the date of death of the 
decedent or at the date the property vested in the remain- 
dermen. The Court held that, because of the difference 
in the rate of tax depending upon the relationship of the 
‘*suecessor’’ to the ‘‘deecedent,’’ ‘‘It would be difficult to 
earry out this system in any other manner than by the 
provision that the succession should not be deemed taxable 
until such time as the successor should be entitled to its 
possession. ’’ 

Shepard v. Commissioner of Internal Revenue, 7th Cir., 
1939, 101 F. 2d 595, involved a situation similar to the 
‘ireumstances present herein. In that case all of the assets 
of the taxpayer had been purchased by the petitioner who 
assumed ‘‘all existing liabilities.’’ The court there stated 
at page 598: 


‘Reviewing the circumstances present in the 
instant case which color the intent and meaning 
of the words ‘all existing liabilities,’ we find the 
parties to the agreement were providing for the 
transfer of all the assets of the taxpayer to peti- 
tioner and his associate who agreed to pay the 
stockholders of said taxpayer a sum equal to the 
value of the assets thus transferred. This left 
the taxpayer with nothing. It owed debts. Its 
profits for the year, due largely to the agreement 
in question, were large. An income tax of some 
$37,000 would be lawfully due thereon when the 
Commissioner made the assessment after the tax- 
payer made its return. All this was known to 
the parties who made the agreement in question. 
They contracted in the light thereof, and it was 
expressly provided in their agreement that peti- 
tioner and his fellow promoter Hunt should 
assume ‘all existing liabiltties.’ 
‘*Petitioner’s argument is in effect this: 
‘*We took all of the assets of the taxpayer away 
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from it. We paid the price which represented 
the fair value of the assets so taken, to third 
parties, the stockholders. We agreed with the 
stockholders to pay ‘all existing liabilities’ of the 
taxpayer. This, as we understood it, included all 
the debts, but did not include income taxes not yet 
due but which nevertheless were as certain to 
become due as anything in life. 

‘“‘The inescapable answer to the query,—How 
was the taxpayer’s liability to the Government 
arising out of this transaction to be satisfied ?— 
is,—The Government loses. 


* a m 


‘“Tt is fairer to assume, as was done in the two 
cases cited above, that the parties did not specific- 
ally cover the subject of inchoate taxes because 
the broad term ‘all existing liabilities’ covered 
the situation.’? (Emphasis supplied) 


In Tevander v. Ruysdael, 7th Cir., 1924, 299 F. 746, 753, 


the purchaser agreed to ‘‘assume all debts of the busi- 
ness.’’ The court stated: 


‘c* * * The character of a tax is well known. 
It is a charge or burden laid upon persons or 
property for public purposes; a forced contribu- 
tion authoritatively imposed. When it is im- 
posed annually—that is, when the law provides 
for its imposition—it is, before its due date, a 
liability in futuro, imposed by law, and when 
finally imposed it becomes a fixed liability, a thing 
owing, a matured obligation. 

‘‘It is apparent from the language used that the 
parties intended that the purchaser should as- 
sume all obligations or liabilities of the business. 
The parties knew that the law imposes income 
taxes. All parties knew that at the time of the 
sale the income taxes were liabilities in futuro; 
that they would become, when imposed, a fixed 
liability, a thing owing to the government. The 
purchaser, therefore, by assuming the debts of 
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the business, included income taxes of the 
business. * * * ”’ 

United States v. General Inspection & Loading Co. 
(D.C. New Jersey, 1911), 192 F. 223, involved a corpo- 
ration which had engaged in business during the entire 
calendar year 1909. Under the terms of an Act of Con- 
gress it was required to pay a tax for the privilege of 
doing business during that year. The return was due on 
or before Mareh 1 of the following year. The taxpayer 
sought to escape from taxation by dissolving on Febru- 
ary 14, 1910. The taxpayer contended that liability for 
the payment of the tax was not in existence prior to the 
date of its dissolution. The court there stated at page 226: 


**This is not the case of a liability to taxation 
accruing after dissolution, but rather of a liability 
incurred before dissolution, and while a complete 
scheme for an ascertainment of the extent of such 
liability and for its enforcement were in existence. 
The case does not differ greatly in principle from 
‘that in which a party, after having made and 
broken a contract, should die, in which case his 
death would not protect his estate from the liqui- 
dation and payment of any damages resulting from 
such breach. The counsel of the defendant argued 
that, even though there were a liability to taxa- 
tion existing against the defendant on December 
31, 1969, still, as the extent thereof had not been 
ascertained at the time when the corporation dis- 
solved, it was not a debt, and that consequently 
the sections of the New Jersey corporation act 
above quoted have no relevancy. * * * As each 
calendar year expires, the corporation knows full 

weil whether it has exercised the privilege of trans- 
acting business during that year, and, if it has, 
that it is liable for the payment to the govern- 
ment of a tax, the amount of which will be meas- 
ured by its profits during that period. Indeed, 
under the act, the corporation can ascertain from 
its own books the amount for which it is liable at 


wey 


wT 
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least two months before the government can.’’ 
(Emphasis supplied) 


See also In Re W. J. Marshall Co. (D.C.) 1924, 3 F. 2d 192; 
and Alker v. United States (D.C.) 1930, 38 F. 2d 879. 

The court in Daniels v. Goff (1921), 192 Ky. 15, 232 
S.W. 66, 67, construed the words ‘‘all his then existing 
liabilities’’ in the following language: 


““It seems reasonably clear that our statute, in 
the use of the words ‘all his then existing Habil- 
ities,’ meant something more than the fixed and 
certain debts which the vendor had theretofore 
incurred, or it would have used the simple and 
plainer expression ‘debts’ or ‘indebtedness’ in 
leu of the word ‘liabilities.’ The word ‘liabilities’ 
includes debts and indebtedness; but it is broader, 
and wcludes in addition existing obligations, 
which may or may not in the future eventuate in 
an wmdebtedness. For instance, one may be at 
the date of a conveyance by him the surety of 
another which he never contemplated he would 
have to pay, and yet it would be an existing liabil- 
ity whether he ultimately had it to pay or not. 
‘Existing liabilities’ is a sufficiently broad and 
comprehensive term to embrace conditional or con- 
tingent obligations, which may or not in the future 
result in indebtedness,’’ (Emphasis supplied) 


See also Cochran v. United States, 157 U.S. 286, 15 S. Ct. 
628, 39 L. Ed. 704; Goldenberg v. Wardell, 67 App. D.C. 
388, 92 F. 2d 539. 


In Point II(B) of its brief, appellant contends that Capi- 
tal Transit Company was not liable for the tax on August 
15, 1956, because the tax is prospective, and attempts to dis- 
tinguish the instant case from the decision in Columbia 
National Bank of Washington v. District of Columbia. 
89 U.S. App. D.C. 224, 195 F. 2d 942. Appellant states, 
at page 27 of its brief, as follows: 
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‘‘The holding of the Columbia National Bank 
ease should also be limited to its special facts 
because the opinion of this Court in the en banc 
hearing in that ease was divided evenly four to 
four. Asa result of this even division, the deci- 
sion of a single member of the Board of Tax 
Appeals for the District of Columbia fortuitously 
‘determined whether the opinion of Judge Edger- 
ton or the opinion of Judge Prettyman was to 
prevail and become the law of that case.’’ 


Appellant fails to realize that even the minority opinion 
of this Court in the Columbia National Bank case upholds 
the contention of the appellees herein. This is so because 
Capital Transit Company continued in operation for a 
part of the fseal year 1957, that is, from July 1, 1956 up 
to midnight August 14, 1956. In the foregoing case, at 
89 U.S. App. D.C. 228, the minority stated in part: 


‘<* * * that since the taxpayer was in existence 
through November, 1946, it was required to pay 
for its franchise for the then-current year, 1946- 
47, and the fact that it thereafter went out of 
business before the end of that year has no effect 
upon its liability to pay for that year’s fran- 
chise; * * *.?? 


In view of the foregoing, questions as to whether the 
gross receipts tax is ‘‘for’’ the next ensuing fiscal year 
or whether it is ‘‘for’’ the year in which the receipts are 
earned are not presented. 


The cases cited above reveal quite clearly that when 
appellant assumed ‘‘all liabilities . . . of whatever kind or 
nature’’ of its predecessor, Capital Transit Company, it as- 
sumed not only such obligations as were then due and pay- 
able, but also those obligations which were certain to become 
due in futuro. 
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V 


THE ACT OF JULY 24, 1956, DID NOT EXTINGUISH 
ALL POSSIBLE LIABILITY FOR THE TAX IN 
DISPUTE NOR DID CONGRESS INTEND ANY 
SUCH RESULT. 


Appellant, in Point I of its brief, contends that the 
words ‘fas of August 15, 1956’? used by Congress in 
Section 8 (a) of the Act of July 24, 1956, supra, mean 
that there was no gross receipts tax on the statute books 
on or after August 15, 1956, and, accordingly, there was 
no statutory authority for the tax claimed herein during 
the month in which it was payable. Appellant. relies 
heavily upon District of Columbia v. Glass, 27 App. D.C. 
576; American Security & Trust Co. v. District of Colum- 
bia, 29 App. D.C. 265; and Union Trust Co. v. District of 
Columbia, 29 App. D.C. 270. The court below held that 
the foregoing cases were not applicable and that the con- 
struction by this Court of the statutes in those cases was 
based on ‘‘their peculiar background and phraseology” 
(J.A. 197). In the Columbia National Bank Coinpany 
case, supra, this Court stated that in each of the foregoing 
eases ‘‘the Court gave effect to the literal terms of the 
statute.’’ It is obvious from a reading of the Glass and 
American Security cases that this Court followed the clear 
intent of Congress in enacting the changes in rates there 
involved. 


Appellant states, at page 10 of its brief, that ‘‘this Court 
squarely held that Vability for the tax is 


‘governed by the law in force at the time the 
payment was due, and not by the former law, 
under which the return of gross earnings had been 
made.’ ’’ [citing American Security and Trust 


Company case at page 269.] 
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Appellant very adroitly has substituted the word ‘‘liabil- 
ity’? for the words ‘‘collector of taxes’’ which appear at 
page 269 of the cited case. What the Court said was that 
the ‘‘collector of taxes is governed by the law in force at 
the time payment is due.’’ The case did not involve the 
question of when the liability arose for paying the tax. 
In that case, as in the Glass and Union Trust Company 
cases, liability for some tax was manifest, the only ques- 
tion being as to the rate of tax. As to when the liability 
for the tax actually accrued or came into existence, see the 
eases cited in Argument IV, supra. 

The Act of July 30, 1947, ch. 388, 61 Stat. 633 (U.S.C., 
Title I, Section 109) provides in pertinent part as follows: 


‘The repeal of any statute shall not have the 
effect to release or extinguish any penalty, for- 
feiture, or liability incurred under such statute, 
unless the repealing Act shall so expressly pro- 
vide, and such statute shall be treated as still 
remaining in force for the purpose of sustaining 
any proper action or prosecution for the enforece- 
ment of such penalty, forfeiture, or liability. 


*** * ® 99 


Referring to this statute the court below stated: 


‘*This provision is applicable to tax laws. Thus 
in Hertz v. Woodman, 218 U.S. 205, it was held 
that an Act of Congress repealing an inheritance 
tax did not abrogate the liability for such tax in 
a case in which the death of the testator occurred 
prior to the date of repeal, but the tax was not 
due until a later time. Consequently, a repeal of 
a tax which had accrued prior to the effective date 
of the repeal, but is not due and payable until 
later, does not affect liability for its payment.’’ 
(J. A. 199) 


In DeLaRama 8S. S. Company v. United States (1953), 344 
U.S. 386, 389, 97 L. Ed. 422, 73 S. Ct. 381, the Supreme 
Court stated: 


i Fe. 


LY 
: 
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‘‘By the General Savings Statute Congress did 
not merely save from extinction a liability in- 
curred under the repealed statute; it saved the 
statute itself: 


‘and such statute shall be treated as 
still remaining in force for the purpose of 
sustaining any proper action . . . for the 
enforcement of such... liability.’ 


‘*We see no reason why a careful provision of 
Congress, keeping a repealed statute alive for a 
precise purpose, should not be respected when 
doing so will attain exactly that purpose. 

‘“‘This case demonstrates the concrete, dollars- 
and-cents importance of saving the statute and 
not merely the liability. * * *”’ 


And again at 344 U.S. 390: 


‘<For the Government to acknowledge the liabil- 
ity but to deny the full extent of its enforceabil- 


ity recalls what was said in The Western Maid, 
257 U.S. 419, 433: ‘Legal obligations that exist 
but cannot be enforced are ghosts that are seen 
in the law but that are elusive to the grasp.’ ”’ 


Even in the absence of a statute such as U.S.C., Title I, 
Section 109, appellant may be liable for payment of the 
tax in question. In Re W. J. Marshall Co., 3 ¥. 2d 192, 
supra, holds at page 194: 


‘It is a rule of the common law that a corpo- 
ration which succeeds to the business of a copart- 
nership or a corporation, organized for the pur- 
pose of continuing the business, and takes over 
the assets thereof, by so doing assumes the debts 
and liabilities of the partnership or corporation 
which it sueceeds to the extent of the property so 
received. (Citing cases) 

“‘This question is to be determined by general 
rather than local law. Under the latter above- 
referred to rule the result would be that, inde- 
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pendent of any agreement or corporate action 
affirmatively assuming the obligation to pay all 
liabilities of the partnership, such obligation 
would nevertheless exist. * * * ”’ 


Congress did not intend the act of July 24, 1956, to exempt 
appellant from the tax claimed herein. 


Appellant’s Point I (B) delves in the various arrange- 
inents, conferences, and the like which eulminated in the 
granting of a franchise to appellant to operate a street- 
railway system in the District of Columbia. Appellant 
relies mainiy upon the Conference Committee Report on 
the tax exemption provision of the Act of July 24, 1956, 
to show that Congress intended to exempt appellant ‘‘im- 
mediately’” from the gross receipts tax claimed herein 
(Appellant’s Br., p. 18). The language of the Committee 
Report is as follows: 


‘*Subsection (a) of Section 8 of the conference 
substitute relieves the Corporation of the obliga- 
tion to pay the 2 percent gross receipts tax which 
under existing law it would be required to pay 
upon commencement of its operations in the Dis- 
trict of Columbia.’’ (Emphasis supplied.) 


From this language, appellant argues that the tax in- 
volved herein is the only tax which appellant could have 
been required to pay ‘‘immediately’’? upon commence- 
ment of its operations, and, therefore, Congress indicated 
it specifically intenced to exempt appellant from the tax. 
A plain reading of the statute involved reveals no such 
intention. The language is plain and unambiguous. 
Under well-established rules of statutory construction, 
therefore, no resort need be had to the legislative history. 

However, that section of the Conference Committee Re- 
port quoted above reveals nothing which would indicate 
that Congress intended to exempt appellant from this tax. 
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A reading of the plain language used simply indicates 
that D.C. Transit System, Inc., will not be subject to the 
gross receipts tax for the privilege granted to it to operate 
a street-railway system in the District of Columbia. The 
language employed reveals nothing more than that the 
repealing statute is to be given a prospective interpreta- 
tion. Appellant will not be taxed on the privilege granted 
to wt by Congress. Moreover, the particular wording of 
the language used in the Committee Report, to wit: ‘‘the 
2 percent gross receipts tax which under existing law it 
would be required to pay,’’ not only disposes of appellant’s 
interpretation but lends support to the appellees’ inter- 
pretation. When it is considered that ‘‘under existing 
law,’’ D. C. Transit System, Ine., will not be subject to 
the gross receipts tax to which Capital Transit Company 
was subject, it becomes apparent that the language used 
in the Committee Report does not refer to the tax involved 
herein. 

It is inconceivable that Congress intended to abate a 
tax liability in the amount of almost one-half million dol- 
lars against the Capital Transit Company. Congress had 
no reason to abate such tax since it was not conferring any 
benefits upon Capital Transit Company. It is even more 
inconceivable that, if Congress had any intention of abating 
Capital Transit Company’s liability for the tax in question. 
it would not have clearly expressed its intention. No- 
where in the Act of July 24, 1956, or any other Act of 
Congress can there be gleaned any such intention on the 
part of Congress. As the court below stated: 


‘‘It seems reasonable to think that this tax 
must have been considered in the negotiations 
between the representatives of the old and new 
companies, for it is the largest single item listed 
in the schedule of current liabilities of Capital 
Transit Company. It is not at all unlikely that 
the amount of the cash payment that the new 
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company agreed to make to Capital Transit Com- 
pany was influenced by the existence and size of 
this tax liability that the new company was under- 
taking to assume. No doubt this matter must 
have entered into the negotiations. Conse- 
quently, it cannot be successfully urged that to 
exact this payment would constitute an unex- 
pected and unanticipated burden on the plaintiff.’’ 
(J. A. 200.) 


CONCLUSION 


For all of the foregoing reasons, the judgment appealed 
from should be affirmed, and an order entered dissolving 
the injunction pending appeal. 


Cuester H. Gray, 

Corporation Counsel, D.C. 
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Statement 


Although the questions and arguments presented by the 
briefs of the parties appear to differ in their respective 
interpretations of the issues herein, a careful comparison 
of the questions and arguments (see Appendix, infra) 
shows that the following are the two basic issues on the 
merits of the tax liability herein: 


(1) Did the repealing statute (Act of July 24, 
1956) extinguish all possible liability for the tax 
in dispute? (Appellant’s point I and appellees’ 
point V.) 


(2) Apart from repeal, was there any liability 
for such tax on the part of Capital Transit Company 
‘in existence’? on August 15, 1956? (Appellant’s 
point II and appellees’ point IV.) 
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In addition to the above, appellees have raised the issue of 
the appropriateness of the remedy of injunctive relief under 
the circumstances of this case. This issue, raised by points 
I, II and III of appellees’ brief, was discussed at length in 
point III of appellant’s brief. 


ARGUMENT 
I 


THE ACT OF JULY 24, 1956, DID EXTINGUISH 
ALL POSSIBLE LIABILITY FOR THE TAX IN 
DISPUTE 


This issue centers on the meaning of the provision of 
the repealing statute that the repeal oz the tax in dispute 
was to be effective ‘‘as of August 15, 1956.’’ Section 8(a), 
Act of July 24, 1956, ch. 669, 70 Stat. 598. 

Appellant’s brief shows (pp. 9-15) that this issue is 
controlled by two previous opinions of this Court dealing 
with similar repealing statutes of the very same tax in dis- 
pute here, i. e., the gross receipts tax. District of Columbia 
v. Glass, 27 App. D. C. 576 (1906); American Security and 
Trust Company v. District of Columbia, 29 App. D. C. 265 
(1907). These two cases are directly in point in the instant 
case and require the inescapable conclusion that the repeal- 
ing statute in the instant case extinguished all possible 
liability for the tax in dispute. Appellees’ brief acknowl- 
edges that appellant relies heavily on the Glass and 
American Security cases, supra, but appellees fail to point 
out any valid basis for distinguishing them. The sole dis- 
tinction claimed in appellees’ brief is erroneous and when 
its error is noted, appellees’ entire defense on this issue 
falls. Thus, in an effort to distinguish the American 
Security case, supra, appellees claim (brief, p. 36): 


‘““The case [American Security case] did not 
‘involve the question of when the liability arose for 
paying the tax. In that case, as in the Glass and 
Union Trust Company cases, liability for some tax 
ior manifest, the only question being as to the rate 
of tax.’’ 


oh Vee Wee 





3 


That appellees are clearly in error on this very important 
point is evident from a careful examination of the opinions 
of this Court in the American Security and Glass cases, 
supra. Contrary to what appellees claim in their above- 
quoted argument, the very issue decided by this Court in 
those two cases was ‘‘when the liability arose for paying 
the tax’’ in each case. In those two cases, as in the instant 
case, this Court was faced with the problem of deciding the 
effect of the repealing statute upon liabilities which had 
allegedly arisen or accrued under the old taxing statute 
prior to repeal. In deciding what effect the repealing 
statute had in each of those two cases, this Court neces- 
sarily had to consider and determine when the liability 
in each ease allegedly arose or accrued under the old 
taxing statute, before the Court could decide whether the 
repealing statute was effective to extinguish the alleged 
liability. In each of those two cases, this Court decided 
that the liability had not arisen or accrued prior to the 
effective date of repeal because in each case ‘‘payment’’ 
was not ‘‘due’’ and the tax could not be collected until after 
the effective date of repeal. American Security & Trust 
Company v. District of Columbia, supra, at p. 269. This 
Court accordingly held the repeal extinguished the alleged 
liability in dispute in each case, which liability was accord- 
ing to this Court, only a future prospective liability, as in 
the instant case. 

In both the American Security and Glass cases, supra, 
the gross receipts tax was repealed after the gross receipts 
upon which it was based had been earned but before the 
right to collect the tax had arisen or accrued. Such cir- 
cumstances are identical with those of the instant case. 
Applying those two cases to the instant case, it necessarily 
follows that the Act of July 24, 1956, supra, in the instant 
case, did extinguish all possible liability for the tax in dis- 
pute herein, since there was no right to collect the tax in 
dispute in the instant case until after the effective date of 
the repeal herein. 

Appellees nevertheless claim in the above-quoted argu- 
ment from their brief that the American Security and Glass 
cases, supra, do not involve the question of liability because 
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‘‘liability for some tax was manifest, the only question being 
as to the rate of tax.’’ Appellees’ interpretation of the 
American Security and Glass opinions, supra, is clearly in 
error since, in its opinions in those two cases, this Court 
treated the change in tax rate in terms of two separate 
steps. The first step discussed at length by this Court in 
its opinions was the repeal in each case of the old taxing 
statute. The second step in each case was the enactment 
of a new and separate taxing statute. In both cases, the 
question of the effect of the repeal upon the old tax directly 
involved the question of liability under the old taxing 
statute for the tax in dispute in those cases. 

After failing to distinguish the American Security and 
Glass opinions, supra, appellees raise the so-called ‘‘sav- 
ing’’ provisions of the Act of July 30, 1947, ch. 388, 61 Stat. 
633 (U. S. C., Title I, §109) as a defense to the merits of 
this issue (Appellees’ brief, p. 36). This same statute is 
relied upon by the lower court in its erroneous holding 
that the repealing statute in the instant case did not extin- 
guish liability for the tax in dispute (J. A. 198). 

As appellant points out in its brief (pp. 14-15), a 
predecessor ‘‘saving’’ statute, identical with the one quoted 
and relied upon by the lower court and appellees herein, 
was on the statute books and before this Court when this 
Court decided the American Security and Glass cases, 
supra. Act of February 25, 1871, ch. 71, 16 Stat. 432 
(Revised Statutes, §13). That identical ‘‘saving’’ statute 
(the predecessor of 1 U. S. C. $109) was, moreover, quoted 
(in italics, incidentally) and was specifically argued to this 
Court by the American Security and Trust Company in 
its brief (pp. 19-20) in the American Security case, supra. 
(Records and Briefs, Court of Appeals, D. C., Vol. 144.) 
This Court in that case rejected the argument and, in effect, 
held that that identical predecessor ‘‘saving’’ statute was 
inapplicable to a repealing statute substantially similar to 
the one at issue in the instant case. 

Although appellant’s brief shows (pp. 14-15) how the 
identical predecessor ‘‘saving’’ statute was disposed of by 
this Court’s opinions in the American Security and Glass 
cases, supra, appellees’ brief merely cites (p. 36) the 
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‘‘saving’’ statute by way of defense to the merits of this 
issue without any answer or reply to the disposition made 
of such statute by those two opinions of this Court. The 
fact is that appellees can give no valid answer or reply to 
such disposition of the ‘‘saving’’ statute because there is 
no valid answer possible. This Court has already held that 
the identical predecessor ‘‘saving’’ statute does not apply 
to or change the effect of a repealing statute such as is 
involved in the instant case and the matter is settled. 
Appellees have no valid defense to the merits of this issue. 
American Security and Trust Company v. District of 
Columbia, supra; District of Columbia v. Glass, supra. 

The opinions of this Court in the American Security and 
Glass cases, supra, dispose of appellees’ arguments and the 
lower court’s erroneous reliance on the ‘‘saving’’ statute 
and lead to the result, in the instant case, that the repealing 
statute (Act of July 24, 1956, supra) extinguished all pos- 
sible liability for the tax in dispute notwithstanding the 
‘‘saving’’ provisions of 1 U.S. C. §109. 

The inapplicability of the ‘‘saving’’ statute to the 
instant case is further evident from the Supreme Court 
opinions which have held similar ‘‘saving’’ statutes to be 
inapplicable to similar repealing statutes. Clapp v. Mason, 
94 U.S. 589 (1877) ; Jason v. Sargent, 104 U.S. 689 (1882) ; 
see Hertz v. Woodman, 218 U. 8S. 205 (1910). 

In Clapp v. Mason, supra, the tax at issue was an inheri- 
tance tax imposed by the Act of June 30, 1864, ch. 173, 13 
Stat. 223, 285, 287. In that case, the testator died December 
4, 1867, and his will gave a life estate to his widow, 
remainder to William P. Mason. The testator’s widow died 
June 17, 1872, and at that time Mr. Mason became entitled 
to possession of his interest in the estate. In the meantime, 
as of August 1, 1870, the taxing statute was repealed by the 
Act of July 14, 1870, ch. 255, 16 Stat. 261, which also 
contained a ‘‘saving’’ clause similar to the one raised as a 
defense by appellees in the instant case. The Supreme Court 
found that all possible liability for the inheritance tax 
claimed in Clapp v. Mason, supra, had been extinguished 
by its repeal prior to the date on which a lien for the tax 
arose. 
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In its opinion in Clapp v. Mason, supra, the Supreme 
Court found that liability for the tax could not possibly 
arise and could not even ‘‘accrue’’ until the right to demand 
the tax accrued saying (p. 592): 

‘Tt is manifest that the right [to the tax] does 


not accrue until the duty can be demanded, that is, 
when it is made payable.’’ [Emphasis supplied.] 


What the Supreme Court meant by the right to demand 
payment in the above quotation was further explained in 
the second Mason case, in which the Supreme Court indi- 
cated that the critical date for determining liability was 
the date on which the right to ‘‘collect’’? payment accrued 
to the collector, saying (Mason v. Sargent, supra, at p. 693) : 


““No right to the payment of the tax had accrued 
at the date when the repealing Act took effect; and, 
therefore, none to collect it can be deduced from its 
saving clauses.’? [Emphasis supplied. ] 


Notwithstanding the two above-quoted opinions of the 
Supreme Court in the Mason cases, the lower court and 
appellees claim support for their argument in another 
opinion of the Supreme Court on this general subject 
matter. Both the lower court and appellees’ brief cite the 
ease of Hertz v. Woodman, supra, to support their position. 
But a careful examination of the Supreme Court’s opinion 
in the Hertz case, supra, does not support the interpretation 
placed upon it by the lower court and appellees. On the 
contrary, in the Hertz case, the Supreme Court cited 
Mason v. Sargent, supra, approvingly and went on to a 
discussion which, upon careful examination, supports the 
position of appellant in the instant case. 

In Hertz v. Woodman, supra, the taxing statute (Act 
of June 13, 1898, ch. 448, 30 Stat. 464) imposed a federal 
tax upon inheritances. Mr. Woodman died testate March 
15, 1902, and the tax on the legacies under his will was not 
due or payable under the taxing statute until one year later. 
During the intervening year, the taxing statute was repealed 
effective July 1, 1902. The repealing statute contained a 
specific ‘‘saving’’ clause for taxes which were represented 





7 


by a lien which had arisen prior to the effective date of 
the repeal. But, what is even more important here to note, 
is that, under the taxing statute of the Hertz case, supra, 
a lien arose on the date of death and the Supreme Court 
accordingly held that the liability for the tax arose on the 
date the lien attached, i. e., on the date of death. 

All three of the Supreme Court opinions on this sub- 
ject held that liability arose at the time the lien attached, 
i. e., at the time the right to collect the tax accrued. In the 
unique inheritance tax statute of the two Mason cases, 
supra, that right to collect the tax did not accrue and there 
was no lien for the tax until the intervening life estate fell 
in and the property vested unconditionally in the remainder- 
man. See 94 U.S. 589, 593. The Hertz case, supra, differed 
from the Mason cases, supra, however, in that, in the Hertz 
case there were no conditions or life estates intervening 
and, moreover, the taxing statute created a lien on the date 
of death; under such circumstances, the Supreme Court 
consistently held in the Hertz case, supra, that the right to 
collect the tax accrued when the lien attached, i. e., at the 
date of death. In all three Supreme Court cases, the lia- 
bility arose at the tame the lien attached, which is the very 
argument appellant makes in its brief (p. 21). 

In the instant case, under the well-settled law of the 
District of Columbia, no lien could possibly have arisen 
for the tax in dispute until after the end of September 1956, 
at the earliest, which is well after August 15, 1956, the 
effective date of the repeal of the tax. Cobb v. United 
States, 84 App. D. C. 228, 172 F. 2d 277 (1949); Commis- 
sioner v. Rust’s Estate, 116 F. 2d 636 (4th Cir. 1940). (See 
appellant’s brief, p. 21). Applying the rationale of Hertz 
v. Woodman, supra, to the instant case, no liability for the 
tax could possibly have arisen under the Hertz rationale 
until such lien arose, by which date the repealing statute 
had long since taken effect. Hence, even under the Hertz 
opinion, supra, the tax in dispute was extinguished before 
any possible liability could have arisen. 

The above three Supreme Court opinions on the subject 
of inheritance taxes have been reinforced by this Court 
directly on the subject of the gross receipts tax at issue 
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in the instant case. In American Security and Trust Com- 
pany v. District of Columbia, supra, this Court held 
squarely (p. 269) that, notwithstanding the provisions of 
a ‘‘saving’’ statute, in determining the liability for the 
gross receipts tax, the very same tax as is involved in the 
instant case, the collector of taxes is 
““governed by the law wm force at the time the pay- 
ment was due, and not by the former law, under which 
the return of gross earnings had been made.’’ 
{Emphasis supplied.] 


In relating the date liability arose to the date ‘‘payment 
was due,’’ this Court in its American Security opinion, 
supra, was using the quoted phrase in the same context 
as did the Supreme Court in Clapp v. Mason, supra, when 
it related liability to the date the tax ‘‘is made payable.’’ 
As explained by the Supreme Court in Clapp v. Mason, 
supra, and again in Mason v. Sargent, supra, and Hertz v. 
Woodman, supra, such date is, in turn, determined by the 
date the right to collect the tax accrued, i. e., the date on 
which a lien therefore arose under applicable law, which, 
in the instant case, was well after the effective date of the 
repealing statute. 

The lower court and appellees have relied heavily (J. A. 
197-198; appellees’ brief, pp. 39-40) on the fact that the 
books of account of Capital Transit Company as of May 
1956, prior to the enactment of the repealing statute (Act 
of July 24, 1956, supra) carried the tax in dispute herein 
as an accrued current liability. After the enactment of the 
repealing statute, the nature and description of this account 
was changed to a contingent reserve account by Price, 
Waterhouse & Co. both on the closing books as of August 
14, 1956, of Capital Transit Company and on the opening 
books as of August 15, 1956, of appellant. 

Both the lower court and appellees erred gravely, how- 
ever, in paying any attention to—let alone, relying upon— 
such accounting entries. The lower court relied heavily on 
the date the tax was ‘‘accrued’’ accounting-wise (J. A. 
197-198). But the Supreme Court has said it is the date 
the right to collect the tax ‘‘acerues’’ and not the mere 
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accounting entry which is the governing factor. The 
Supreme Court specifically pointed out this very important 
distinction in holding that it is the accrual of the right to 
collect payment of the tax which is determinative of whether 
a liability was in existence such as to be saved after the 
repeal of a taxing statute. Clapp v. Mason, supra; Mason 
v. Sargent, supra. 

From the above cases, it is clear that the repeal of the 
gross receipts tax in the instant case effective ‘‘as of August 
15, 1956’’ did extinguish any and all possible liability for 
the tax which was not due and payable until September 1956 
and for which no lien could possibly have arisen until after 
that date, at the earliest. The ‘‘saving’’ statute (1 U.S. C. 
$109) ‘‘saved’’ no liability for the tax under the old taxing 
statute because no liability had been incurred under the old 
taxing statute as of August 15, 1956, the effective date of 
repeal and, hence, as of that date, there was no liability to 
save. Clapp v. Mason, supra; Mason v. Sargent, supra; 
Hertz v. Woodman, supra; American Security and Trust 
Company v. District of Columbia, supra; District of Colum- 
bia v. Glass, supra; Cobb v. United States, supra; and 
Commissioner v. Rust’s Estate, supra. 

Although it is clear from the above-cited opinions of 
the Supreme Court and this Court that liability for the 
tax in dispute herein could not have arisen or accrued until 
the date on which payment was due and the tax could be 
collected, appellees nevertheless argue that the payment 
date does not fix the date on which the liability arose, but 
rather that liability arose prior to the date payment was 
due. (Appellees’ brief, pp. 35-36.) But even if appellees 
were correct, arguendo, the tax in dispute in the instant 
ease was repealed by the Act of July 24, 1956, supra, 
because the nature of the alleged gross receipts tax lia- 
bility in the instant case is identical to that of the very 
same gross receipts tax as was involved in the American 
Security and Glass cases, supra. The result of those two 
eases applies a fortiorari to the instant case for the facts, 
the taxing statute and the tax itself are the same. If, under 
appellees’ argument, the American Security and Glass 
eases, supra, stand for the proposition that liability arose 
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prior to the effective date of the respective repealing stat- 
utes in those cases, then it necessarily follows from this 
Court’s opinions in those two cases that whatever tax lia- 
bility had arisen was extinguished in those two cases. Since 
the very same tax and a similar repealing statute are at 
issue in the instant case, even under appellees’ argument, 
such liability as allegedly arose here, being the same as in 
the American Security and Glass cases, supra, was extin- 
guished by the repealing statute in the instant case. 


II 


APART FROM REPEAL, THERE WAS ON AUGUST 

15, 1956, NO LIABILITY “IN EXISTENCE” ON THE 

PART OF CAPITAL TRANSIT COMPANY FOR THE 
TAX CLAIMED HEREIN 


Under Section 14 of its franchise (Act of July 24, 1956, 
supra), appellant is clearly and admittedly liable for all 
liabilities of Capital Transit Company ‘‘in existence’’ on 
August 15, 1956, the date appellant acquired the assets 
and assumed the liabilities of Capital Transit Company. 

Appellees would have us consider their many cases 
which relate to tax liabilities which arise after the closing 
date of a contract to purchase assets in which all existing 
liabilities are assumed (Brief, pp. 29-33). Such cases are 
not in point in the instant case because any possible gross 
receipts tax liability in the instant case which did not arise 
until after August 15, 1956, was unquestionably extin- 
guished by the repealing statute which was effective ‘‘as of 
August 15, 1956.”’ 

As pointed out in point I, supra, this Court has held 
that even if, arguendo, a particular gross receipts tax lia- 
bility were deemed to be ‘‘in existence’’ on the effective 
date of its repeal, it is extinguished by such repeal, pro- 
vided it is not due or payable and cannot be collected until 
after such effective date. It follows that such liabilities as 
are not even in existence on the effective date of repeal and 
which do not arise until after such effective date, are, 
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@ fortiorari, extinguished. American Security & Trust 
Company v. District of Columbia, supra. 


The controlling question in this issue is whether there 


was any gross receipts tax liability ‘‘in existence’? on 
_ August 15, 1956, on the part of Capital Transit Company. 
If not, there was no liability for appellant to assume. If so, 


appellant assumed it, unless it was extinguished by the 
repealing statute. 

For the reasons stated in point I of this reply brief, 
however, there was on August 15, 1956, no liability ‘‘in 
existence’’ on the part of Capital Transit Company for the 
tax claimed herein, because the right to collect the tax had 
not then accrued. Clapp v. Mason, supra; Mason v. 
Sargent, supra; Hertz v. Woodman, supra; American 
Security and Trust Company v. District of Columbia, supra; 
District of Columbia v. Glass, supra; Cobb v. United States, 
supra; and Commissioner v. Rust’s Estate, supra. 

In addition to the fact that there was no liability ‘‘in 
existence’’ on August 15, 1956, because there was no right 
to collect the tax on that date, there is a second and inde- 
pendent reason why Capital Transit Company was not 
liable for the tax claimed herein, on that date (August 15, 
1956) or at any time thereafter. This separate independent 
reason is described at length in appellant’s brief, pages 
22-28. Briefly described, it is because the gross receipts tax 
claimed herein was a prospective franchise tax upon the 
privilege of doing business in the year in which collected 
and Congress had on August 15, 1955 unilaterally deprived 
Capital Transit Company of its privilege of doing such 
business as of one year later, August 14, 1956. 

In its brief herein, appellant devoted 7 pages to spelling 
out the reasons Capital Transit Company was and is not 
liable on or after August 15, 1956 for the gross receipts tax 
claimed herein and spelled out 4 reasons for not applying 
to the instant case the opinion of this Court in Columbia 
National Bank of Washington v. District of Columbia, 89 
App. D. C. 224, 195 F. 2d 942 (1952). Appellees’ brief does 
not, however, reply to appellant’s three most important 
reasons for not applying the Columbia National Bank 
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opinion, supra, to the instant case. It must be assumed 
that appellees have no valid answer to these three reasons. 
Appellees base their entire argument in this point on the 
theory that the gross receipts tax involved herein is a 
retroactive franchise tax in nature and in application, and 
they argue (Brief, p. 29): 
«<* * * Liability for the tax arose on the first day of 
the preceding fiscal year * * *.’’ (Emphasis supplied.) 


Appellees in their brief merely cite (pp. 33-34) the evenly 
divided ‘opinion of this Court in the Columbia National 
Bank case, supra, as authority for their argument that the 
gross receipts tax in the instant case is retroactive in 
nature, and they fail to discuss or consider the other 
opinions of this Court cited in appellant’s brief (p. 24) 
which support appellant and which are inconsistent with 
the retroactive argument of appellees. 

Moreover, in citing the Columbia National Bank as their 
sole authority on this point, appellees overlook the well- 
established principle of stare decisis that an affirmance of 
a lower court opinion by an equally-divided appellate court 
is not an authority for the determination of any other case, 
either in that appellate court or in inferior courts. In 
United States v. Pink, 315 U. S. 203 (1942) the Supreme 
Court said (p. 216): 


‘‘Nor was affirmance of the judgment in that case by 
an equally-divided court an authoritative precedent. 
While it was exclusive and binding upon the parties 
as respect that controversy * * *, the lack of an agree- 
ment by a majority of the Court on the principles of 
law involved prevents it from being an authoritative 
determination for other cases. Hertz v. Woodman, 
218 U.S. 205, 213, 214 * * *” 


1 Of the four reasons discussed in appellant’s brief (p. 26), the 
three not replied to by appellees are: (1) the Columbia National 
Bank ease, supra, involved a voluntary liquidation of the bank, 
whereas the instant case involved an involuntary discontinuance 
of business; (2) application of that ease to the instant case would 
impute to Congress the confiscatory action of revoking the privileges 
of the franchise and at the same time, taxing the privileges revoked, 
which would be against the weight of authority; and (3) that case 
is against the weight of authority on the nature of the gross receipts 
tax both in the District of Columbia and in other jurisdictions. 
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Appellees’ argument that the gross receipts tax herein 
is retroactive in nature ignores the important consideration 
that the gross receipts tax is ‘‘for’’ the fiscal year in which 
the return is filed and is ‘‘for’’ the fiscal year in which it is 
assessed and collected. Clearly it is prospective in nature 
and application and is only measured by gross receipts of 
the prior year. Potomac Electric Power Co. v. Hazen, 67 
App. D. C. 161, 90 F. 2d 406 (1937), cert. denied 302 U.S. 
692, 82 L. Ed. 535, 58 S. Ct. 11 (1937); Potomac Electric 
Power Co. v. Rudolph, 58 App. D. C. 261, 29 F. 2d 634 
(1928), cert. denied 278 U. S. 656, 73 L. Ed. 565, 49 S. Ct. 
185 (1929); Security Savings & Com. Bank v. District of 
Columbia, 51 App. D. C. 316, 279 Fed. 185 (1922); Ameri- 
can Security & Trust Company v. District of Columbia, 
supra; Union Trust Company v. District of Columbia, 29 
App. D. C. 270 (1907). 

The gross receipts tax involved in the instant case must 
be construed to be prospective for to apply it retroactively 
would be confiscatory and unconstitutional. Neild v. Dis- 
trict of Columbia, 71 App. D. C. 306, 110 F. 2d 246 (1940). 

Appellant believes that, in considering this point, this 
Court should have in mind appellant’s unanswered point 
that by the Act of August 15, 1955, supra, Congress uni- 
laterally revoked and repealed the franchise of Capital 
Transit Company as of one year later, i. e., August 14, 1956. 
Such unilateral action by Congress caused Capital Transit 
Company involuntarily to go out of business as of August 
14, 1956. As shown in appellant’s brief (pp. 26-27), the 
weight of authority in such jurisdictions as have considered 
the question is that, where a state has deprived a taxpayer 
of its right to exercise the franchise, the taxpayer cannot 
be compelled to pay a franchise tax on the confiscated 
privileges. 

For the above reasons, appellant believes that, apart 
from the effect of the repealing statute, Capital Transit 
Company was not liable for the tax claimed herein on 
August 15, 1956, or on any date thereafter. There was, 
accordingly, no liability for such tax ‘‘in existence’’ on 
August 15, 1956, on the part of Capital Transit Company, 
and appellant did not assume any such liability. 
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III 


THIS COURT SHOULD NOT REVIEW THE JUDG- 

MENT OF THE LOWER COURT THAT A PER- 

MANENT INJUNCTION IS AN APPROPRIATE 

REMEDY UNDER THE CIRCUMSTANCES OF 

THIS CASE, ASSUMING NO LIABILITY ON THE 
MERITS 


Appellant’s brief (pp. 28-38) points out five special and 
extraordinary circumstances which exist in the instant case, 
each of which alone has been consistently held to justify 
an injunction against the collection of a tax, notwithstand- 
ing the general prohibitory statutes against injunctions 
cited by appellees (Brief, pp. 12-13).? 

In its opinion herein, the lower court adopted the well- 
established rule of law that the general statutory prohibi- 
tions against enjoining the collection of a tax do not apply 
where ‘‘it is sought to collect the tax from a person other 
than the original taxpayer, as for instance, a transferee of 
the taxpayer’s property, or a person who has assumed his 
liability.. This case is within this exception’’ (J. A. 192). 
This exception to the general statutory prohibition was 
discussed in appellant’s brief (p. 31) as the second of the 
five special circumstances. 

Appellees not only failed to take any cross-appeal asi 
this part of the lower court’s judgment herein, but they 
also failed in their brief to reply to or even to discuss this 
rule of Jaw and the cases which had been described 
adversely to them by the lower court and by appellant’s 
brief. 

The reason appellant is a mere transferee of the tax- 
payer assessed and hence is a ‘‘non-taxpayer’’ within the 
meaning of the term as used in the cases referred to above 
is that appellees failed to assess against appellant the tax 


2 The five circumstances as described in the marginal headings 
of appellant’s brief are: 
(1) Tax Repealed and Appellant Exempted Therefrom; 
(2) Appellant a ‘‘Non-Taxpayer’’ and Never Assessed ; 
(3) Appellant Deprived of Rights of Judicial Review; 
(4) Multiplicity of Suits and Mounting Penalties; and 
(5) Irreparable Injury. 
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claimed from appellant herein. This failure to assess the 
tax against appellant is, of and by itself, sufficient ground 
to justify the granting of an injunction herein. Tumulty 
v. District of Columbia, 69 App. D. C. 390, 102 F. 2d 254 
(1939). One of the reasons for this rule of law is that the 
failure to assess the tax against appellant has deprived 
appellant of its rights to certain procedures for judicial 
review regularly available to taxpayers who have been 
assessed. Even cases such as Bull v. United States, 215 
U. S. 47 (1935), cited by appellees (Brief, p. 11) support 
appellant’s position that a tax must first be assessed against 
the person from whom collection is sought. 

The third of the five special circumstances described 
in appellant’s brief is that the procedures followed by 
appellees to collect the tax from appellant deprived appel- 
lant of its rights of judicial review. Appellees on or about 
September 4, 1956, assessed Capital Transit Company 
(from whom appellant is a mere transferee), and then 
waited until after the 90-day statutory period for appeal 
to the Tax Court of the District of Columbia had expired, 
before demanding payment from appellant on December 6, 
1956. The tax claimed from appellant herein never has, to 
this date, been assessed against appellant. 

The argument made in appellees’ brief (pp. 25-29) that 
appellant has three alternative remedies is inconsistent 
with the position taken and the statements made to the con- 
trary by appellees prior to the filing of the complaint herein 
and also at the hearing below. In the negotiations preced- 
ing the filing of the complaint before the lower court herein, 
appellant pointed out to appellees that the procedures 
followed by appellees to collect the tax without prior assess- 
ment thereof against appellant clearly deprived appellant 
of at least one or more of the statutory rights of judicial 
review available to taxpayers against whom a tax has been 
assessed. In such negotiations, appellant also pointed out 
to appellees that, because appellees had in the past taken 
inconsistent positions as to the remaining remedies, it was 
wholly possible, under the special circumstances of the 
instant case, that appellant might well be deprived of its 
right of judicial review of the merits of the tax liability 
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claimed herein (see appellant’s brief, pp. 32-35). Appel- 
lant asked appellees either to assess the tax against appel- 
lant before demanding payment from appellant, or, 
alternatively, to agree that if appellant did pay the tax in 
dispute herein, appellees would not, at one and the same 
time,, take inconsistent positions as to appellant’s rights 
of judicial review. Appellees refused to admit that appel- 
lant had any right of judicial review because of the special 
circumstances of this case (J. A. 12-14). 

At the oral argument before the lower court, the Court 
asked counsel for appellees whether it was clear that there 
was an adequate remedy at law available to appellant, and 
appellees replied in the negative. The Court below con- 
cluded that there was ‘‘doubt’’ and it was ‘‘far from clear’’ 
that, other than in this action, appellant had a right to 
judicial review of appellees’ threatened procedures to 
collect the tax claimed here, and the lower court based 
its opinion and judgment upon that conclusion (J. A. 178 
180; see p. 18; 192-193). 

Such conclusion and judgment represent findings which 
‘‘shall not be set aside unless clearly erroneous.’’ Rule 52 
(a), Federal Rules of Civil Procedure. In any event, no 
cross-appeal from such findings was taken by appellees. It 
is so well settled as not to require authorities that, unless 
the findings were not supported by the evidence, this appel- 
late court should not review the judgment of the lower court 
as to the uncertainty and doubt which existed, in the 
special circumstances of this case, as to appellant’s other 
alleged remedies for judicial review of the merits on the 
date the complaint was filed herein. The Supreme Court 
has held that such doubt and uncertainty are, by themselves, 
sufficient grounds for granting an injunction. Davis v. 
Wakelee, 156 U. S. 680 (1895); Hopkins v. Southern Cali- 
fornia Telephone Company, 275 U. S. 393 (1928); Union 
Pacific Railroad Company v. Weld County, 247 U. S. 282 
(1918) ; Stewart Dry Goods Co. v. Lewis, 287 U.S. 9 (1932); 
see Atlantic Coast Line R. Co. v. Daughton, 262 U. S. 413, 
425 (1923). Appellees have failed in their brief to answer 
the above Supreme Court cases, which were cited at page 32 
of appellant’s brief. 
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The above background of special facts in this case 
coupled with the failure of appellees to assess the alleged 
tax against appellant, all of which appear on the record 
herein, are wholly inconsistent with the numerous state- 
ments made in appellees’ brief as to the alleged ‘‘clear’’ 
rights of appeal available to appellant (Appellees’ brief, 
pp. 25-28). The above circumstances raised serious doubt 
and uncertainty as to appellant’s right of judicial review 
of the merits of the tax liability, other than in this action, 
and the lower court so found. From such finding, appellees 
took no cross-appeal. 

The fourth of the five special circumstances in the 
instant case related to the threatened multiplicity of suits, 
which appellant discussed at length at pages 6 and 35-36 of 
its brief. It is clear from the record that unless this Court 
makes a determination as to the merits of the tax liability 
herein, and grants the appropriate relief, there could well 
be a multiplicity of suits over the issues raised here, as, for 
example, one set of suits over the first half installment of 
the alleged tax for fiscal year 1957; one set of suits over the 
second half installment of the alleged tax for fiscal year 
1957; and one set of suits over the alleged tax for fiscal 
year 1958. For each of these different alleged tax liabilities, 
there could be at least six different suits.’ 

The sound administration of justice would appear to 
require that, if possible, to avoid the threatened multi- 
plicity of suits, the controversies herein be resolved and 
determined for all time in this one appeal. 

The fifth of the five special circumstances in the instant 
case was the irreparable injury threatened appellant by the 
acts and procedures followed by appellees. The only 


>The following actions or combinations of actions could be 

brought on each of the installments of the taxes for fiscal years 
1957 and 1958: 

(1) Appellees v. Capital Transit Company (‘‘CTC’’) 

(2) Appellees v. Appellant 

(3) **CTC”’ vw. Appellant 

(4) Appellees and ‘‘CTC”’ v. Appellant 

(5) Appellees and Appellant v. “‘CTC”’ 

(6) Appellees v. Appellant and ‘‘CTC”’ 
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answer appellees have offered to this ground for an injunc- 
tion, as described in pages 36-37 of appellant’s brief, is that 
appellant can not be injured if it has funds to deposit as 
security for the injunction.* Such argument is irre- 
sponsive, since one of the elements of irreparable injury, 
as described above, is the inadequacy of the judicial review 
procedures by which appellant could recover the funds, if 
once paid. If there were no adequate procedure by which 
appellant could be assured of its right to seek refund of the 
funds paid, then there would clearly be irreparable injury 
even under appellees’ argument. The mere presence of the 
funds in the bank or in the registry of the court does not 
preclude irreparable injury, if appellant were to have no 
right of judicial review of the merits of its liability and 
payment once it had parted with its funds. 

As pointed out in appellant’s brief (pp. 36-37), the very 
threat to collect the tax by seizure and sale of appellant’s 
property constitutes threatened irreparable injury per se, 
under the circumstances such as are present in this case. 
Appellees’ brief fails to reply to the cases and arguments 
of appellant’s brief (pp. 36-37) which spell out such 
irreparable injury in the threatened seizure of appellant’s 
property. Appellees argue in their brief (pp. 23-24) that 
there can be no irreparable injury because no seizure of 
appellant’s property is ‘‘needed’’ (Appellees’ brief, pp. 
23-24). But, at the time the complaint was filed herein, 
appellees had very really threatened seizure of appellant’s 
property. Appellees’ written demand served on appellant 
on December 6, 1956, clearly threatened ‘‘seizure and 
sale’’ of all appellant’s property, including ‘‘goods and 
chattels’’ (J. A. 9-10). Such written demand was received 
by appellant on December 6, 1956. Appellant filed the com- 
plaint herein on December 17, 1956, after negotiations with 
appellees led appellant to the conclusion that it would suffer 
irreparable injury if it did not seek and obtain injunctive 
relief. 


* Appellant did deposit in the registry of the court $217,619.51 
as security for continuation of the injunction order pending appeal. 
That amount is less than half of the total tax at issue by now in 
this case. 
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In stating to this Court that there can no longer be 
irreparable injury in this ease because ‘‘no seizure of its 
[appellant’s] property need be made’’ (Appellees’ brief, 
pp. 23-24), appellees fail to view the matter as of the date 
the complaint was filed herein, at which time they were very 
seriously threatening ‘‘seizure and sale’’. Such threat, by 
itself and apart from the other causes, created sufficient 
potential irreparable injury to justify the granting of the 
injunction requested. 

The first of the five special circumstances which by itself 
is sufficient for the granting of an injunction herein is the 
fact that the tax claimed herein was non-existent at the time 
of its attempted collection because it was repealed and 
appellant was specifically exempted from payment thereof 
by Congress. Appellant’s brief (pp. 29-30) cites one opinion 
of the Supreme Court (Miller v. Standard Nut Margarine 
Co., 284 U. S. 498 (1932) ) and four opinions of other Circuit 
Courts of Appeals to support this rule of law. Appellees’ 
brief (pp. 18-19) concedes that the Supreme Court opinion 
is in point and attempts unsuccessfully to distinguish it 
from the circumstances of the instant case. As pointed out 
in appellant’s brief (p. 30), the Standard Nut case, supra, 
is applicable to the circumstances of the instant case because 
both that case and the instant case involve an alleged tax 
on an object which is not properly subject to tax of any kind 
or amount. That case holds that an injunction is the 
appropriate form of relief where the taxing statute is 
inapplicable to the object upon which it has been imposed. 
The other four appellate court cases cited in appellant’s 
brief on this point, all of which are applicable to the instant 
case, have been ignored by appellees in their brief. 

Each of the special circumstances discussed above, by 
itself, justifies the granting of the injunction requested 
herein. Taken together, they show overwhelming irrepara- 
ble injury resulting from the very procedure of appellees’ 
seeking to compel involuntary payment and a refund suit 
of doubtful jurisdiction where, as here, the tax is a repealed 
tax; where, as here, the person from whom payment is 
sought was specifically exempted by statute from the tax; 
where, as here, the person from whom payment is sought 
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has never been assessed for the tax; where, as here, the 
person from whom payment is sought is a ‘‘non-taxpayer”’ 
and a mere transferee of the taxpayer assessed; where, as 
here, the person from whom payment is sought, has been 
deprived of some or all of its rights of judicial review; 
where, as here, a multiplicity of suits will result from the 
procedures followed by appellees and, lastly, where, as here, 
appellees threaten seizure and sale of an operating trans- 
portation business which serves the public and depends 
heavily upon its uninterrupted operations for its good will 
and good reputation. 


Conclusion 


On the merits of the tax liability at issue, there are two 
separate and independent issues, as described separately 
in points I and II of this reply brief. If this Court should 
decide either issue as urged by appellant, then appellant 
would be entitled to judgment in its favor on the merits. 

As to the appropriateness of the injunctive remedy, it 
is respectfully submitted that the lower court was correct 
and its judgment, based upon its evaluation of the evidence 
in the record, should not be set aside. 

For all the reasons set forth above and in the Brief for 
Appellant, appellant respectfully prays this Court to 
reverse and set aside the judgment of the District Court 
on the merits and to enter an order granting the summary 
judgment and declaratory judgment requested by appellant. 


Respectfully submitted, 


Harvey M. Spear, 
Attorney for Appellant, 
3600 M Street, N. W., 
Washington 7, D. C. 


Washington, D. C. 
Dated: October 15, 1957 


Ricuarp C. Maton, 

Wru1uam J. Krmet, 

Ricuarp L. Orrrncer, 
Of Counsel 








A-1 


APPENDIX 


Argument Headings as Presented in Briefs 


Appellant 


I. Repeal of the gross 
receipts tax ‘‘as of August 
15, 1956,’’ extinguished all 
possible liability for the tax. 


Ii. Apart from repeal, 
appellant is not liable for 
the tax by reason of its as- 
sumption of the liabilities of 
Capital Transit Company in 
existence on August 15, 1956 
because on that date Capital 
Transit Company was not 
liable. 


IiJ. Appellant is entitled 
to the permanent injunction 
and declaratory judgment 
requested herein. 


Appellees 


V. The Act of July 24, 
1956, did not extinguish all 
possible liability for the tax 
in dispute nor did Congress 
intend any such result. 


IV. Appellant is liable for 
the tax by reason of its as- 
sumption of the liabilities of 
Capital Transit Company in 
existence on August 15, 1956, 
because on that date Capital 
Transit Company’s liability 
for the tax was in existence. 


I. Prerequisites essential 
to granting of injunction 
against the collection of 
taxes. 

IJ. Appellant does not 
meet any of the require- 
ments essential to the grant- 
ing of an injunction against 
the Collector of Taxes. 

II. Appellant has plain, 
adequate and complete rem- 
edies at law. 
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has never been assessed for the tax; where, as here, the 
person from whom payment is sought is a ‘‘non-taxpayer’”’ 
and a mere transferee of the taxpayer assessed; where, as 
here, the person from whom payment is sought, has been 
deprived of some or all of its rights of judicial review; 
where, as here, a multiplicity of suits will result from the 
procedures followed by appellees and, lastly, where, as here, 
appellees threaten seizure and sale of an operating trans- 
portation business which serves the public and depends 
heavily upon its uninterrupted operations for its good will 
and good reputation. 


Conclusion 


On the merits of the tax liability at issue, there are two 
separate and independent issues, as described separately 
in points I and II of this reply brief. If this Court should 
decide either issue as urged by appellant, then appellant 
would be entitled to judgment in its favor on the merits. 

As to the appropriateness of the injunctive remedy, it 
is respectfully submitted that the lower court was correct 


and its judgment, based upon its evaluation of the evidence 
in the record, should not be set aside. 

For all the reasons set forth above and in the Brief for 
Appellant, appellant respectfully prays this Court to 
reverse and set aside the judgment of the District Court 
on the merits and to enter an order granting the summary 
judgment and declaratory judgment requested by appellant. 


Respectfully submitted, 


Harvey M. Spear, 
Attorney for Appellant, 
3600 M Street, N. W., 
Washington 7, D. C. 
Washington, D. C. 
Dated: October 15, 1957 


RicxHarp C. Martone, 

Wr1amM J. Krmet, 

Ricuarp L. OTrrncER, 
Of Counsel 
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APPENDIX 


Argument Headings as Presented in Briefs 


Appellant 


I. Repeal of the gross 
receipts tax ‘‘as of August 
15, 1956,’’ extinguished all 
possible liability for the tax. 


Ii. Apart from repeal, 
appellant is not liable for 
the tax by reason of its as- 
sumption of the liabilities of 
Capital Transit Company in 
existence on August 15, 1956 
because on that date Capital 
Transit Company was not 
liable. 


III. Appellant is entitled 
to the permanent injunction 
and declaratory judgment 
requested herein. 


Appellees 


V. The Act of July 24, 
1956, did not extinguish all 
possible liability for the tax 
in dispute nor did Congress 
intend any such result. 


IV. Appellant is liable for 
the tax by reason of its as- 
sumption of the liabilities of 
Capital Transit Company in 
existence on August 15, 1956, 
because on that date Capital 
Transit Company’s liability 
for the tax was in existence. 


I. Prerequisites essential 
to granting of injunction 
against the collection of 
taxes. 

II. Appellant does not 
meet any of the require- 
ments essential to the grant- 
ing of an injunction against 
the Collector of Taxes. 

II. Appellant has plain, 
adequate and complete rem- 
edies at law. 
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Questions as Presented in Briefs 


Appellant 
1. Is appellant D. C. 


Transit System, Inc. liable 
for a gross receipts tax re- 
pealed by Congress as of a 
specific effective date which 
was before payment of the 
tax would have become due, 
and before the tax was as- 
sessed or could have become 
a lien? 


2. Apart from repeal, is 
appellant liable for the tax 
by reason of its assumption 
of the liabilities of Capital 
Transit Company in exist- 
ence on August 15, 1956—a 
date before payment of the 
tax was due, and before the 
tax was assessed or a lien, 
but after Congress had de- 
prived Capital Transit Com- 
pany of the privileges on 
which the tax was based by 
revoking its franchise? 


Appellees 


3. Was not the district 
court correct in holding that 
the liability of Capital 
Transit Company to pay the 
tax on its gross receipts 
earned during the year end- 
ing June 30, 1956, was not 
abrogated by the repeal of 
the tax statute ‘‘as of Au- 
gust 15, 1956’, but that such 
liability still exists? 





4, Was not the district 
court correct in deciding 
that, pursuant to Sec. 14 of 
the Act of July 24, 1956, 
which granted appellant its 
franchise, appellant has be- 
come subject to, and respon- 
sible for, the liability of 
Capital Transit Company to 
pay the tax on gross receipts 
earned by it during the year 
ending June 30, 1956? 

2. Was not the district 
court correct in holding that 
Capital Transit Company’s 
liability for a gross receipts 
tax, based on its gross re- 
ceipts for the period July 1, 
1955 to June 30, 1956, was 
valid and subsisting on Au- 
gust 15, 1956, although pay- 
ment of such tax was not due 
until later? 
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Questions as Presented in Briefs (cont.) 


Appellant Appellees 


1. Was not the district 
court correct in refusing to 
enjoin appellees from col- 
lecting from appellant a 
gross receipts tax where the 
Congress of the United 
States has specifically pro- 
vided by statute that no suit 
shall be filed to enjoin the 
collection by the District of 
Columbia of any tax, where 
it was not clear beyond 
doubt that appellant was not 
lable for such tax, where 
appellant will not suffer any 
irreparable injury, where a 
multiplicity of suits will not 
arise from such refusal, and 
where appellant has a plain, 
adequate and complete rem- 
edy at law? 





